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I. INTRODUCTION

Infal 2000, the Sustainable Ecosystems Indtitute (SEI) engaged with agroup of citizensin
Tdluride, Colorado, to find a science-based solution to land use and conservetion in the San
Miguel Headwatersto Valey Hoor region.

Asthework progressed, many citizens and loca groups requested information on environmental
policies and laws that might apply to any proposed development on the Valey Floor,
particularly where wetlands and fens exist. In response to these requests, SEI produced this
public-interest report, which provides an overview of the main federd, state, and local
environmental regulations that potentially impact actions on threstened and endangered species,
wetlands and fens, or other sengitive habitats.

This report is not intended as legal advice, but rather as an informationa report to inform and
help in making land use decisons for the Valey Floor. Founded in 1992 and based in Portland,
Oregon, SEl is a public-benefit, non-profit organization of independent scientists who help
carify technica and ecologica issues o that policy makers can make informed decisons. SEI is
non-advisory, does not engage in litigation, and does not make va ue judgments about natura
resource policy.

This report andyzes the various federd, sate, county, and local laws that could impact and
regulate the development of the Valey Floor property outside Telluride. Since a specific
development proposd for the Valey Hoor remains to be finalized, much of this report’s andyss
focuses on the genera Statutory requirements. Asin dl areas of law, the facts often determine
the outcome of any legd question or dispute. Therefore, while this paper a times attemptsto
find a“right” answer or to predict a probable outcome, at this point, many of the conclusons
are based on factua assumptions and uncertainties. Accordingly, as more information becomes
available, relating not only to development plans, but particularly to the ecology of the Valey
Floor, interested parties should regpply new information to thisreport’slegd andysisin an
attempt to predict the probable effect of the laws on the devel opment.

[I. FEDERAL LAWS

Severd federd environmenta laws could limit the development in the Tdluride wetlands. Most
important of these is the federd Clean Water Act, which prohibits discharges of pollutantsinto
the waters of the United States without a permit. CWA § 301(a); 33 U.S.C. § 1311(8). The
Clean Water Act appliesto any person engaging in actions that result in such a discharge, and,
therefore, will likely play a significant role in the proposed development. 1d. The Endangered
Species Act and the National Environmenta Policy Act could aso limit the development, but
their provisons gpply amost exclusively to federd agencies, and will only be triggered once a
federd agency becomes involved in the development permitting process. Nonetheless, the
development will probably invoke federa agency involvement and, consequently, be subject to
the requirements of dl three Satutes.



A. Clean Water Act

The Clean Water Act (CWA\) regulates discharges of pollutantsinto waters of the United
States. I1d. “Waters of the United States’ include wetlands that are adjacent to and
hydrologicaly connected with navigable waters, but do not include isolated wetlands that do not
affect navigable waters. 40 C.F.R. 8 230.3(s)(7), (t); United States v. Riverside Bayview
Homes, Inc., 474 U.S. 121 (1985) (upheld definition of waters of the United States as
including wetlands adjacent to navigable waters even if they are not inundated or frequently
flooded by the navigable water); Solid Waste Agency of Northern Cook County v. United
Sates Army Corps of Eng'rs, 2001 WL 15333 (January 9, 2001) (denying Corpsjurisdiction
over isolated wetlands).

In Teluride, since the Valey Hoor wetlands lie adjacent to the San Migued River, the CWA will
regulate any proposed fill. Further, if adeveloper seeks permission under

the CWA to fill the wetlands, the state of Colorado will have authority to elther veto or
condition the permit, based on thefill’ simpact to the San Migud River' swater qudity. CWA §
401(8)(1); 33 U.S.C. 8§1341(a)(1). Findly, if adeveloper receives permisson tofill the
wetlands, she or he will aso probably need to obtain permission to discharge pollutantsinto the
San Migud River (depending upon the proposed waste trestment and construction activities).
CWA 8 402(a)(1); 33 U.S.C. 8 1342(a)().

1 Regulation of Wetland Fills Under § 404

Section 404 of the CWA regulates the discharge of dredged or fill materid into wetlands.
33 U.SC. §1344. Although it technicaly only prohibits the addition of materidsinto a
wetland, and not the remova of materids from awetland, federd regulations prohibit
unpermitted earth-moving activities that may redeposit dredged materia into awetland
and result in wetland destruction.” 33 C.F.R. 8 323.2(d)(1)(iii). Thus, to comply with

! The regulations define wetlands as “those areas that are inundated or saturated by surface or
ground water at afrequency and duration sufficient to support, and that under norma conditions
do support, aprevalence of vegetation typically adapted for life in saturated soil conditions.”

40 C.F.R. § 230.3(t).

2 Some developers have tried to remove themsalves from wetland regulation by first draining
the wetland, and thereby destroying its status as a water of the United States. Since the CWA
only prohibits the addition of pollutants into the water, and not remova of water from the
wetland, in one sense, thistype of activity is perfectly legd. However, recent federd regulations
seek to close thisloophole by prohibiting de minimis deposits of dredged meaterid that
incidentaly fal back into the wetlands during wetland draining activities, such as bulldozing
drainage ditches. Here, even if a developer sought to engage in thistype of evasive action, it
appears that she or he would likely fail smply because the topography and hydrology of the
land would not make bulldozing effective.



the CWA, the developer must seek a permit to fill the wetlands.

a Permit Approval Process

The United States Army Corps of Engineers (Corps) has primary responsibility for
regulaing and permitting wetland fills. When a developer decides to fill awetland that will
have sgnificant impacts, ghe must file a permit gpplication with the Corps, describing the
wetland fill and the proposed activity. 33 C.F.R. Part 325. In deciding whether to grant
the wetland fill, the Corps must follow the Environmenta Protection Agency’s (EPA)
permitting regulations, known as the 404(b)(1) guiddlines® See 40 C.F.R. Part 230.
Specificdly, the Corps must 1) determineif practicable dternatives to thefill exist; 2)
impose mitigation requirements on the developer; and 3) perform a public interest review.
If any of theseinquiries reved that the wetland fill should not proceed, the Corps has
authority to either deny or condition the development.

Q) Practicable Alternatives

In evauating whether to grant a § 404 permit, the Corps must determine if
practicable dternatives to the wetland fill exist. Where the proposed activity is
not water dependent (such asawharf or aboat dock), the Corps presumes that
practicable dternatives do exi<t, unless the developer clearly demongtrates
otherwise. 40 C.F.R. § 230.10(3)(3). To be practicable, the aternative must be
both available to the applicant, consdering “ cost, technology, and logitics,” and
capable of fulfilling the basic project purpose. 40 C.F.R. § 230.3(q). The
developer has the burden of showing that there are no dternatives to developing
in the wetland.*

The key to determining if practicable dternatives exist is defining the basic project
purpose. 40 C.F.R. § 230.10(a)(3). The Corps must define this, but often lets
the developer determine the outer parameters. In determining the basic project
purpose, the Corps distinguishes between a necessary component of a project

3 Some wetlands receive desi gnation as “ Aquatic Resources of National Importance.” Despite the lofty title,
neither the CWA nor the wetland regulations seems to extend additional protectionsto these types of
wetlands, except that the Corps may, but will not necessarily, more closely evaluate the impacts to the
designated wetlands. See Fish and Wildlife Service 50 C.F.R. Part 17 Endangered and Threatened Wildlife
and Plants; Determination of Endangered Status for the Conservancy Fairy Shrimp, Longhorn Fairy Shrimp,
and the Vernal Pool Tadpole Shrimp; and Threatened Status for the Vernal Pool Fairy Shrimp, 59 Fed. Reg.
48136-01 (Sept. 19, 1994).

* However, this burden cannot be that heavy, considering the number of permitsto fill wetlands
that the Corps regularly grants.



and an incidenta feature. Aslong as the proposed project would be viable
without the proposed wetland, and not necessarily maximaly profitable, it would
fulfill the basic project purpose. 1d.

Practicability aso turns on the cost of developing the project in an upland Site as
opposed to awetland ste. If adeveloper can show that building the project in an
upland site would be unreasonably expensive, then it has likely shown that the
project is not practicable. However, the developer cannot smply define the
project in away to make the upland site devel opment appear unreasonably
expendve.

Finally, the practicable dternative must be available. 40 C.F.R. § 230.10(a)(2).
However, availability does not mean that the developer must actually own the Site.
It may be sufficient if the developer can obtain, use, or managethe site. 1d. The
Corps will congder the costs and logigtics of using the upland Ste, and it will
make this determination based on conditions that existed at the time the devel oper
entered the market for the proposed project.

If the Corps determines that practicable aternatives do exigt, the Corps must
undertake an environmenta analyss to determine whether any of the dternatives
will have aless adverse impact than the proposed project. A practicable
dternative that does not involve discharges to wetlands is presumed to have less
adverse impacts unless the applicant clearly demonstrates otherwise. 40 CF.R. 8
230.10(a)(3). Unlessthe applicant overcomes this presumption, the Corps will
not grant the fill permit.

2 Mitigeation

If the Corps decides to gpprove awetland fill, it must impose mitigation
requirements as part of the gpprova. The guiddlines sate: “no discharge of
dredged or fill materia shal be permitted unless gppropriate and practicable steps
have been taken which will minimize potentia adverse effects of the discharge on
the aquatic ecosystem.” 40 C.F.R. § 230.10(d). Mitigation has three main
requirements, which are listed in order of priority and must be done in sequence:
avoidance, minimization, and compensation. An applicant must show that she or
he has 1) avoided wetland impacts where practicable; 2) minimized any potentia
impacts to wetlands, and 3) mitigated or compensated for any remaining,
unavoidable impacts resulting from the proposed fill.

Thefirgt step, avoidance, involves the “practicable dternative andyss” If a
practicable dternative that will have less adverse impacts exists, the Corps may
not dlow adischarge. 40 C.F.R. 8 230.10(a). Minimization, the next step, is
closaly related to avoidance, but involves a closer ook at the specific project
features and seeks to control thefill itsdlf or the effects of thefill. 40 C.F.R. 88



230.70-230.77. Examples of minimization include requirements related to the
type of fill materid, specific digposal Site locations, and technologica
requirements. Id.

Findly, compensation requires “ appropriate and practicable compensatory
mitigation” for dl unavoidable adverse impacts which remain after the
minimization. Memorandum of Agreement Between the Environmental Protection
Agency and the Department of the Army Concerning the Determination of
Mitigation Under Clean Water Act Section 404(b)(1) Guiddines (Feb. 6, 1990).
Compensation can include restoration of existing degraded wetlands, creetion of
atificdd wetlands, enhancement (or improvement) of an existing wetland, or
preservation of high-quaity wetlands, with a preference for restoration. 1d.
Although compensation can be ether on- or off-gte, the regulations establish a
preference for on-Ste compensation. 1d. They dso establish a preference for in-
kind compensation; that is, compensation that provides for the same uses that the
approved fill will impair or destroy. Id. The ultimate god of compensation isto
replace the functions and vaues that were displaced “to the maximum extent
practicable,” which usualy means that wetland replacement should be done at
morethan a 1:1 ratio. Compensation isonly required to the maximum extent
practicable; it islikey that this qualifying language has dlowed for the level of
wetlands loss that this country has experienced.

3 Sgnificant Degradation

Regardless of any mitigation, the 404(b)(1) guidelines prohibit the Corps from
granting awetland fill permit if the project would result in Sgnificant degradation of
the aguatic resource, even if the Corps has found that no practicable aternatives
to the wetland fill exist. 40 C.F.R. 8 230.1(c) and (d); 230.10(c). The Corps
must focus on the entire project (here, the entire development) and not just the
actud dredge and fill activity. 1d. The guiddines aso prohibit the Corpsfrom
permitting any fill that will violate state water quaity sandards. 40 CF.R §
203.10(b)(2). If the town of Telluride can show that the proposed devel opment
will significantly degrade the aguatic resource, the Corps may not grant the permit
tofill.

4) Public Interest Review

Even if the Corps determines that a proposed wetland fill will conform to its
regulations, the Corps may nonetheless deny a permit if it determinesthat thefill
will not bein the public interest. 33 C.F.R. 8 320.4(a). Although the regulations
include a presumption that a wetland fill which conformsto the guiddines will be
granted, a showing that the wetland fill is not in the public interest will overcome
this presumption. As part of its public interest analys's, the Corps must consider
more than just the impact of the fill activity. The Corps may consider the effects
on water supply and water qudity, economics, fish and wildlife values, energy



needs and the general public welfare. 33 C.F.R. § 320.4(a). However, some the
Corps may not necessaxrily deny afill permit if the denid is based solely on
preserving another community’ s economic welfare. Mall Propertiesv. Marsh,
672 F. Supp. 561 (D. Mass. 1987). The Corps must then baance the value of
the wetland fill againgt the competing harms to the public interest values. The
Corps has discretion to determine if the public interest outweighs the private
interest in thefill.

(5) EPA Veto Authority

Although the Corps has primary jurisdiction over wetland fills, the United States
Environmenta Protection Agency (EPA) nonetheless retains authority over Corps
404 decisions. CWA 8§ 404(c); 33 U.S.C. § 1344(c). Specificaly, EPA may
veto any permit the Corpsissuesif it determines that issuing the permit will have
an unacceptable consequence for municipa water supplies wildlife, fishing aress,
and recreation areas. CWA 8 404(c); 33 U.S.C. § 1344(c). Indeed, EPA may
veto a Corps permit based soldly on the Corps failureto follow guiddines® As
long as EPA firgt consults with the Secretary of the Army, its veto decison isthe
last agency position regarding the issuance of the permit.

b. Citizen Participation

Citizens have the right to participate in Corps permitting decisons. Specificaly, the Corps
must provide citizens with notice of proposed wetland fills and the opportunity to
comment on the permit application. 33 C.F.R. 8 325.3. The regulations anticipate that
the Corps will provide awritten notice and send this notice through the postdl serviceto
interested parties. Id. at 8 325.3(d)(1). The regulations aso require the Corps to post
notice of the proposed wetland fill in public spaces, such asthe post office. 1d.

Citizens can a so request the Corps to send notice of proposed wetland fills directly to
them. The contact information for Corps branch that will likely handle any wetland fill in
Tdlurideis Nick Mezei, United States Army Corps of Engineers, Sacramento Didtrict,
ATTN: Regulatory Branch, W. Colorado Office, Wayne N. Aspinall Federd Building,
400 Rood Avenue, Room 142, Grand Junction, CO 81501-2563. The phone and fax
numbers, respectively, are: (970) 243-1199 and (970) 241-2358.

C. General Permits
Thereisredly only one mgor loophole to the permitting process that could, but likely will

> While the EPA may have broad veto authority, it has only vetoed eleven proposed
permits, out of an estimated 150,000 permit applications received between 1979 and 1999.
Don Elder, Gayle Killam, and Paul Koberstein, The Clean Water Act: An Owner's
Manual, 99 (March 1999).



not, impact theissuance of an individud permit in Telluride. The Corps has established a
system of generd permits, called Nationwide Permits (NWPs), thet alow arange of
activities for which a dredge and fill permit would otherwise be required. 40 CF.R. §
230.5(b). The NWPs authorize a number of specific and limited activities, such as
maintenance, to go forward without requiring the developer to actudly apply for a specific
permit® Most genera permits are limited to activitiesthat will impact aress less than one
acre, but not dl generd permits are aslimited. 33 C.F.R. Part 330. However, the
regulations do not prohibit the use of several Nationwide Permits on one site’” Although a
developer does not normally need to seek gpproval from the Corps to conduct the
activity?, some NWPs require the developer to notify the Corps prior to conducting the
discharge or fill activity.

Generaly, NWPs should only dlow smal, discrete projects % which will not have a net
negative impact on wetlands % to go forward. However, where severa NWPs combine
to dlow anumber of activitiesto proceed in the same area, the activities undoubtedly
have a cumulative impact on wetlands. Further, unlike individua permits, most NWPs do
not require mitigation. Perhagps most importantly, NWPs do not necessarily involve any
agency overdght whatsoever and yet account for 85% of al approved wetland fills.

Solid Waste Agency of Northern Cook County v. United Sates Army Cor ps of
Eng'rs, Brief of Respondent, 21 n. 35 (2000). Asaresult, NWPs dlow mass
destruction of wetlands through incrementa losses that cumulaively have significant
effects.

Based on the facts related to the Tdluride Stuation, it seems extremdy unlikely the
developer could qualify for a Nationwide Permit. Firgt, the amount of wetlands the
developer would impact is Sgnificantly larger than the one-acre limit established by most
NWPs, particularly for any type of extensve development.® Second, the development

® Some of the adtivities for which the Corps has issued a nationwide permit include: fish
and wildlife harvedting activities, oil and gas structures, bank stabilization, minor dredging,
maintenance of existing flood control projects, and boat ramps.

’ Some NWPs specify, however, that a permittee cannot combine certain NWPs with others.

8 40 C.F.R. § 230.5(b).

® Most NWPs have acreage limits of one acre or less. Although some NWPs dlow activities
without any acreage limits, the developer will probably not engage in these types of
development projects. Examples of activities authorized by NWPs that do not include acreage
limits are: hydropower developments, oil spill cleanup, surface cod mining, and wildlife
management. See United States Army Corps of Engineers, Albuquerque District,



activities would probably not quaify for any of the existing NWPs. Although one NWP
dlowsfor commercid development, it limits wetland fillsto one-half acres. Nonetheless,
Tdluride citizens should be aware of the existence of Nationwide Permits and should
monitor any actions that could indicate the developer's intent to fall within one of the
NWPs.

2. 8401 — State Certification

Although the federd government, through the Army Corps of Engineers, has the authority to
grant or deny a 8§ 404 permit, the Colorado Department of Public Hedth and Environment
nonethel ess retains atype of veto authority over the Corps decison. CWA 8§401; 33 U.S.C.
81341, Section 401 of the CWA requires that, where afederal agency proposesto grant a
permit, it seek gpprova from the Sate that the activity will comply with state water quality
standards. 1d. Corps regulations specify that the Corps may not gpprove any wetland fill
permit gpplications until the state has given its water qudity certification. 33 C.F.R. §
325.2(b)(2)(ii). If the state denies the certification, the Corps may not approve the permit and
the activity may not proceed. However, if the state fails to act within 60 days on the
certification, the Corps may deem it approved and grant the permit. CWA 8§ 401(a)(3); 33
U.S.C. § 1341(8)(3).

3. 8402 - Regulates Discharges of Pollutants from Point Sources

Even if the developer receives a permit to fill the land, he or she may dso need a permit to
discharge materidsinto San Migud River under section 402. 33 U.S.C. § 1342. Section 402
requires dischargers to obtain a Nationa Pollution Discharge Elimination System (NPDES)
permit for any discharge into ariver from apoint source. 1d. The Clean Water Act defines
point source discharge as any addition of a pollutant from a discernable or discrete conveyance,
such asapipe or ditch. CWA §502(14); 33 U.S.C. § 1362(14). Although § 404 would
regulate any discharge of the fill or dredge materid, 8 402 may regulate any discharge of any
other type of pollutant.”

There are two contexts in which the developer may need to obtain an NPDES permit, both of
which would arise during or after the development has begun. Firg, if the developer plansto
discharge municipa wastes (i.e. sawage) into the San Migud River, the developer will need a
section 402 permit. Second, if the development goes forward, the developer may require a
permit for construction runoff under the state' s ssormwater permit system.™

<http:/mww.spausace.army.mil/reg/nnwpsumCo.htm>.
19 pollutant is a defined term under the CWA and includes rock, dirt, heet, biological materials,
sewage, and many other contaminants. CWA 8 502(6); 33 U.S.C. § 1362(6).

1 While runoff is not a point source discharge, construction discharges may nonetheless be
regulated as such, particularly where congtruction runoff resultsin a discrete, channeled



a § 402 Permit Approval Process

To receive an NPDES permit, the developer must submit a permit gpplication to
Colorado Department of Public Health and Environment (CDPHE), the state agency
charged with implementing the Clean Water Act.”* The permittee must include extensve
information about the facility and the proposed discharges. 40 C.F.R. § 122.21(g)-(I). In
particular, the permittee must indicate what pollutantsit believes are in the discharge and
how much pollution it anticipates it will generate and discharge. 40 C.F.R. §
122.21(g)(7)(i). The permittee must submit its gpplication to the CDPHE at least 180
days prior to the commencement of its proposed discharge. 40 C.F.R. § 122.21(c) and
(d). The agency will then draft a proposed permit, publish a notice of the issuance of the
draft permit in aloca newspaper, and give citizens at least 30 days to comment. 40
C.FR. §124.10(c), 124.11. After the agency issues the fina permit, either the permittee
or the citizens may appeal. 40 CF.R. §124.74.

Q) Substantive Requirements

In determining the appropriate permit limits, the CDPHE must consider severd
factors. Fird, the agency must comply with any set effluent limits that either the
state or the EPA has set for a particular pollutant. 40 C.F.R. § 122.44(d)(1)(iv).
EPA has established a st of effluent guiddines for anumber of indudtrid
categoriesthat facilitiesmust meet. E.l. DuPont de Nemours & Co. v. Train,
430 U.S. 112 (1977).  Effluent guidelines are meant to reflect what the best
available treetment (BAT) technology can achieve in terms of pollution reduction.
CWA 8 301(b)(2)(A); 33 U.S.C. §1311(b)(2)(A). New sources (sources for
which congtruction began after the publication of proposed regulations) of
pollution must comply with "new source performance sandards,” which are
arguably more stringent than BAT standards. 40 C.F.R. § 122.2, CWA §
306(a)(1); 33 U.S.C. § 1316(a)(1). In short, the agency must consider what
leve of treatment technology the permittee must use and ensure that this trestment
will comply with established effluent guiddines.™

Second, even if the CDPHE determines that the facility can achieve the required
technol ogy-based effluent limitation, the agency may nonetheless impose more

conveyance of pollutants into the water.
12° Although the Clean Water Act is afederd Satute, state agencies may administer the statute.
CWA §402(b); 33 U.S.C. § 1342(b).

3 |f no effluent limitations exist, the agency can use "best professiond judgment” to establish
permit limits. 40 C.F.R. § 125.3(c).



dringent requirementsiif the existing requirements will not achieve desgnated
water quality standards. 40 C.F.R. 8 122.44(d)(1)(iv). Each State establishes
water quaity standards, which congst of designated uses, numeric and narrative
criteria, and an antidegradation policy. CWA 8§ 303(c)(1); 33U.S.C. 8
1313(c)(1). Designated uses are the purposes for which the water body is used,
and can include fishing, swvimming, recreetion, and wildlifeuses. CWA 8§
303(c)(2); 33 U.S.C. 8§ 1313(c)(2). Criteria describe the characteristics of the
water body necessary to support the designated uses. CWA § 304(3)(2); 33
U.S.C. 8§1314(a)(1). For example, the temperature standard for anadromous
sdmon in many Oregon riversis 64 degrees F. Findly, the antidegradation
sandard sets alimit on how far a state can allow awater body to degrade as a
result of pollution. 40 C.F.R. 88 131.10(g), 131.12. The state agency must
impose an effluent limitation that will not violate the gpplicable water quality
standard. 40 C.F.R. § 122.44(d)(2)(i).

For water quaity-limited streams (bodies that do not meet the established
sandards), the sate agency should not issue any new permits until it has
established atotal maximum daily load (TMDL) for the streem. A TMDL
estimates the tota input of pollution into a stream from al sources that a stream
can tolerate without violating water qudity standards. CWA 8§ 303(d); 33 U.S.C.
§ 1313(d). Once the agency has cadculated the totd input, it dlocates this input
between point sources and nonpoint sources. United States Environmental
Protection Agency, Technical Support Document for Water Quality-Based
Toxics Control 68 (March 1991). The point sources must not exceed their
waste load alocation, or the amount of pollutants they can discharge while not
violating water quaity standards. Id. at 68.

(2 Citizen Participation

As noted above, citizens can provide written (and sometimes ord) comments on
any proposed draft permit. 40 C.F.R. 8 124.10(c), 124.11. After the agency
issuesthe final permit, citizens may appeal. 40 C.F.R. § 124.74. Many issues
may arise in commenting on a draft permit; however, these issues are often river-
and state- pecific, and exceed the scope of this document. Nonetheless, citizens
should be aware of their right to participate in the permitting process. They can
aso rase the issue of waste disposa during their participation in the zoning,
environmenta analysis,** and wetlands permitting processes.

b. Stormwater Permit Process
Although the Clean Water Act does not typically regulate runoff, Congress recognized the

4 Under the National Environmental Policy Act (NEPA), afederal agency must andyze the
environmenta effects of the agency’ s action. The next section discussesthis law.



problems associated with ssormwater runoff and directed the EPA to establish regulations
and issue permits for sormwater discharges “ associated with industrid activity.” CWA §
402(p); 33 U.S.C. §1342(p). Stormwater includes “storm water runoff, snow met
runoff and surface runoff and drainage.” 40 C.F.R. 8 122.26(b)(13). Torequirea
sormwater permit, afacility must engage in “indudtrid activity” in an area associated with
indudrid activity. See 40 C.F.R. 8 122.26(b). Industria activity includes construction
activity that resultsin the disturbance of less than five acres of land, either individudly or
as part of alarger development or sale. 40 C.F.R. § 122.26(b)(14). Based on this
definition, it appears that the developer will need to obtain a sscormwater permit.

Q) Stormwater Permits

There are two types of permits gpplicable to sormwater discharges. Thefirstisa
generd permit for discharges associated with congtruction activity. 57 Fed. Reg.
41176, 41236 (Sept. 9, 1992). Under the generd permit, the discharger must
develop and implement a torm water management or pollution prevention plan.
Id. Dischargestha may adversdly affect a gpecies or its critical habitat protected
under the Endangered Species Act cannot be authorized under a generd permit,
and, ingtead, must be covered pursuant to an individua permit. 1d. at 41240.
Individua permits, the second type of sormwater permits, include specific
requirements for congtruction activities. 40 C.F.R. § 122.26(c)(ii). Aspart of its
permit compliance, the construction operator must identify the receiving water
body and provide a description of: 1) the location and the nature of the
congtruction activity; 2) the total area of the Site; 3) proposed measures to control
discharges during and after the congtruction; and 4) an estimate of the runoff and
the type of materid in the discharge. 1d. Aside from these requirements, the
CWA does not seem to limit ssormwater discharges at thistime.

(2 Citizen Involvement

Provisonsfor citizen involvement turn on whether the developer gppliesfor a
generd or individua permit. If the developer qudifies for agenerd permit, she or
he only needs to inform ether the Regiond EPA office or the Colorado
Department of Public Health and Environment that she or he intends to be
covered under the genera permit. Since citizens had an opportunity to comment
on the genera permit when EPA issued it, they no longer have an opportunity to
comment at this tage. However, if the developer seeks an individua permit,
citizens may comment on the individua stormwater permit, as described above in
the 8 402 NPDES permit andyss.

B. Nationd Environmenta Policy Act (NEPA)

The Nationd Environmenta Policy Act (NEPA) isaprocedurd statute that requires federd
agencies to assess the environmental impacts of their proposed activity. NEPA 8§ 102; 42
U.S.C. §4332. NEPA gppliesto dl federal agencies, even when their participation is limited to




granting a permit under adifferent datute. I1d. at 8 102(2); Id. at 4332(2).* Accordingly, if the
developer seeks an individua permit from the Corpsto fill the wetlands, the Corps must

prepare a NEPA document to andyze the impacts of the wetland fill. The following section
discusses what type of document the Corps would need to prepare.

1 Devel opment of an Environmental Impact Statement versusan Environmental
Assessment

There are two types of documents that typically result from a NEPA andyss. an
environmental assessment (EA) and an environmental impact statement (EI1S). NEPA
requires an agency to develop an EIS for "mgor federd actions sgnificantly affecting the
qudlity of the human environment." NEPA § 102(2)(C); 42 U.S.C. § 4332(2)(C). The
regulations implementing NEPA establish three categories of actions that may or may not
require an EIS. Firg, an agency may categorically exclude actions that do not individualy
or cumulatively have a significant effect on the environment, and may conduct the action
without any NEPA analysis whatsoever. 40 C.F.R. 88 1507.3(b)(2)(ii), 1508.4.
Second, the agency can specify actions that will aways require ElSs and proceed
immediately to EIS preparation. 1d. at 8 1501.4(a)(2). Third, for actions that do not
necessarily require an EIS, the agency must prepare an EA to determine the impact of the
proposed action and whether it needsto prepare an EIS. 1d. at 1501.4(b), 1508.9.
Much litigation and controversy surrounding NEPA involves agency determinations that
an action does not require an EIS.

a Contents of an EA

An EA isaconcise document designed to provide sufficient evidence and andysisfor an
agency to determine if an action will sgnificantly affect the environment. 1d. at 8
1508.9(a)(1). At aminimum, an EA must include adiscussion of the need for the
proposed action, aternatives to the proposed action, and the environmenta impacts of
both the proposed action and the aternatives. 1d. at 1508.9(a)(2). If the agency
determines, based on the EA, that that action will not sgnificantly affect the environment,
the agency issues “afinding of no sgnificant impact” (FONSI). 1d. at 1501.4(¢). The
FONSI must include an explanation of why the proposd will not have a significant impact.
Id. at 1508.13. If an agency issues a FONSI, it does not need to conduct any more
environmenta andyss. If, on the other hand, the agency determines that there will be a
sgnificant environmenta impact, the agency must prepare an EIS. Id. at 88 1501.4(d),
1508.3, 1508.11.

> Mgor federd actionsinclude actions that are regulated by federa agencies. 40 CF.R. §
1508.18(a). In Teluride, the mgjor federa action would be the proposed issuance of an
individua dredge and fill permit. Note that NEPA only gppliesto the federal government,
s0 NEPA will only be triggered for the § 404 permit, because the State agency administers
the other provisons of the CWA.



b. Contents of an EIS

An ElSisatool to assess, rather than justify, environmental impacts of agency decisons.
Id. at § 1502.2(g). The EIS must discuss the environmental impacts of the proposed
action, and any dternatives to the proposa. The environmenta impacts discussion should
form the "scientific and andytic basis for the comparisons’ in the dternatives section. 1d.
at §1502.16. Specificdly, it should compare: the direct and indirect™® consequences of
the proposd and the dternatives; potentia conflict with land use plans; effects on the
urban, historical and congtructed environment; cumulative impacts, and possible mitigation
measures. 1d. The dternatives analysis requires an agency to present the proposa and
dternative actionsin comparative form so asto give the agency and the public a clear
choice. Id. a 8 1502.14. The agency must "objectively evauate dl reasonable
dterndives™ and give "subgtantia trestment” to each dterndive. Id. at § 1502.14(d). An
agency need not consider infeasible dternatives, but it must ways consder a no-action
dternative. 1d. at § 1502.14(c); Tongass Conservation Society v. Cheney, 924 F.2d
1137 (D.C. Cir. 1991). The agency must aso identify its preferred dternative. 40
C.F.R. 81502.14(e). Since NEPA isa procedura statute and does not mandate any
particular outcome, a reasoned analysis by the agency satisfies NEPA's requirements.

C. Which NEPA Document Might the Valley Floor Development Require?

At this point, without knowing the nature and extent of the proposed Vdley Foor
development, it is only possible to speculate about which NEPA document this project
would require. Firgt, to trigger NEPA at al, there must be afederd action. Based on the
information currently available, it ssemslikely that the Corps will have to conduct an EIS,
if the developer requires an individud fill permit. If, however, the developer somehow fits
within the nationwide permit category, the Corpswill not have to conduct any NEPA
anadysis, because the Corps andyzed the effects of the action at the time it issued the
generd permits”” Further, if the owner choosesto sell the property asindividua parcels,
rather than devel op the property as one parcel on his own, any subsequent individud
developments may not arise to cause an environmenta impact thet is significant enough to
involve the Corps, and by extenson, trigger NEPA.*

18| ndirect effects can indude off-site and regiona impacts. Robertson v. Methow Valley
Citizens Council, 490 U.S. 332, 339, 350 (1989).

Y The Corps asserts that it does not need to conduct an EIS for the NWP program, because
NWHPsinherently do not have a sgnificant effect on the environment. However, the Corps does
issue EAsfor each of the NWPs it authorizes. United States Army Corps of Engineers,
<http:/Aww.usace.army.mil/inet/functions/cw/cecwo/reg/nw98fons.htm>

'8 The developer cannot avoid significance smply by bresking the action into small component
parts, however. 40 C.F.R. § 1508.27(b)(7). Instead, he would have to abandon the Bavarian



Second, the action must have asignificant impact. The regulations implementing NEPA
date that Sgnificance can vary depending upon the setting of the proposed action viewed
from the local, regional, and national perspectives. 40 C.F.R. 8§ 1508.27(a). A
particularly controversd action will likely be consdered to have asgnificant impact and
requirean EIS. 1d. at 1508.27(b)(4). Significanceis dso evauated based on the unique
geographical characteristics (including wetlands) affected, the presence of endangered or
threatened species, and the cumulative effects of the action. 1d. at 1508.27(3), (7), and
(9). Ultimatdly, the determination of significance involves afactua assessment that cannot
be made until the developer has submitted a proposa for development.

2. Citizen Involvement and Chalengesto EIS EA

Despite NEPA's procedura nature, citizens can and do play an important part in the
development of NEPA documents. Citizens have theright to request and receive NEPA
documents. 40 C.F.R. 88 1502.19, 1506.6. At the EA stage, citizens can submit
comments recommending the preparation of a complete EIS by arguing that the proposed
action will sgnificantly affect the environment. If citizens provide sufficient documentation
showing asgnificant impact, the agency will more likely perform the EIS. Citizens may
aso submit commentsto an agency's draft EIS. The agency must respond in writing to
the comments in the final EIS and explain the reasons for the action it chose. 40 CF.R. 8
1503.4. Citizens can aso help define the scope of the EIS review, aither by submitting
their own proposed dternatives or by presenting evidence that the action may have
cumulative impacts. Findly, citizens who participate in the commenting process can
chdlenge the agency'sfind decison in afedera court.

C. Endangered Species Act

The Endangered Species Act (ESA) has had a profound effect on private and public land use
and development. The ESA imposes both substantive and procedural requirements on federal
agencies. Substantively, the ESA prohibits dl federa agencies from engaging in activities that
will jeopardize the existence of listed species or adversely modify their critical habitat. ESA 8
7(@)(1) & (2); 16 U.S.C. §1536(a)(1) & (2). Proceduraly, to ensure that federal agency
actionswill not have this effect, the agencies must consult with ether the United States Fish and
Wildlife Service (USFWS) or the Nationd Marine Fisheries Service (NMFS) regarding the
impacts of their proposed activities on listed species™ ESA § 7(b); 16 U.S.C. § 1536(b).
Although most of the provisions of the ESA gpply only to federal agencies, the ESA nonetheess
prohibits private individuals and state and local governments from “taking” endangered species.

village idea entirely and sl the areain an undeveloped conditon.

19 NMFS has responsibility for marine species, induding anadromous fish. In Telluride
agencies would consult with the USFWS.



ESA §9(a); 16 U.S.C. § 1538(a).® These powerful provisons can play asgnificant rolein
limiting any proposed development that may affect listed species.

1. Federd Agency Requirements

The ESA requires federa agencies to avoid causing jeopardy to alisted species or
adverse modification to its critical habitat.” ESA 8 7(8)(1) & (2); 16 U.S.C. §
1536(a8)(1) & (2). To give effect to this requirement, afederd agency must consult with
either USFWS or NMFS regarding the impacts of their actions® ESA § 7(b); 16 U.S.C.
8 1536(b). Theinitia stage of consultation requires the action agency (here, the Corps)
to determine the scope of the action area and then ask the USFWS if a protected species
or species proposed for listing may be present in the action area. ESA 8 7(¢)(1); 50
C.F.R. 88402.02, 402.12. If aproposed speciesisin the area, the action agency must
"confer" with the USFWS, which isatype of informa consultation. ESA 8§ 7(8)(4); 16
U.S.C. § 1536(8)(4); 50 C.F.R. 8§ 402.10. The action agency normaly initiates the
conference to determine if the action is likely to jeopardize proposed species or its critical
habitat. Any USFWS recommendation is only advisory, however. For candidate
species, the ESA contains no requirements.

For species listed as threatened or endangered, the ESA requires the action agency to
engage in forma consultation. ESA 8§ 7(b), 16 U.S.C. 8§ 1536(b). After the USFWS
determines that a speciesis present in the area, the action agency must prepare a
biologica assessment, which determines, using the best available science, if the action is

2 Note that this prohibition does not apply to threatened species or to plants.

1 The ESA contains three general categories of species: endangered, threstened and unlisted
gpecies. An endangered speciesis “in danger of extinction throughout dl or asgnificant part of
itsrange.” 16 U.S.C. § 1532(6). A threatened speciesis“likely to become an endangered
gpecies within the foreseeable future throughout dl or a significant part of itsrange.” 16 U.S.C.
§1532(20). Even unlisted species may receive limited procedural protections under the ESA, if
the species are aeither candidates for listing or proposed for listing. Species proposed for listing
are any speciesthat the USFWS has proposed in the Federal Register for listing under the
ESA. 50 CF.R. §402.02. Candidatesfor listing are species that the USFWS is considering
for listing, but has not yet proposed for listing. 50 C.F.R. § 424.02(b). The ESA protects only
listed gpecies, not candidates for listing. Wilson v. Block, 708 F.2d 735, 750 (D.C. Cir.), cert.
denied, 464 U.S. 956 (1983).

2 ESA §7 gopliesto dl actionsin which there is discretionary federal involvement or control
50 C.F.R. §402.3. Here, if the developer appliesfor an individua permit, the Corps must
consult with the USFWS prior to issuing a permit.



"likely to affect” the listed species or habitat.”® ESA 88 7(8)(2) & (¢)(1), 16 U.S.C. §
1536(a)(2) & (c)(1). If the biologica assessment determines that the action is not likely
to adversdly affect listed species or habitat, and the USFWS agrees, the consultation is
complete. If the biological assessment reveas alikdly effect on listed species or habitat,
the agency beginsforma consultation. 50 C.F.R. § 402.14.

The USFWS has ninety days after receiving the biologica assessment to issue abiologicd
opinion. ESA 8 7(b)(2), (3), 16 U.S.C. § 1536(b)(1), (3). The biologicd opinion must
identify the potentia effects of the proposed action on the listed species and habitat. If the
USFWS determines that the action will not injure the species or adversaly modify criticd
habitat, it issues a"no jeopardy” biologica opinion. 50 C.F.R. § 402.14(h). If the
USFWS issues a jeopardy biological opinion, it will propose "reasonable and prudent
dternatives,” implementation of which will avoid jeopardizing the Species or adversdly
modifying its critical habitat. ESA 8§ 7(b)(3), 16 U.S.C. § 1536(b)(3); 50 C.F.R. §
402.02. Once the USFWS has issued its biologica opinion, consultation has ended.

Although the ESA does not require an action agency to implement the biologica opinion
or the reasonable and prudent dternatives, an agency's failure to do so will exposeit to
clamsthat it has violated the substantive requirements of 8 7. Tribal Village of Akutan
v. Hodel, 869 F.2d 1185, 1193 (9" Cir. 1988). Applied in the Tdluride context, if the
USFWS determined that the Corps issuance of awetland fill permit would jeopardize a
listed species or its critica habitat, the USFWS would probably direct the Corpsto issue
the wetland permit with specific conditions. The Corps failure to impose these
conditions, or the developers failure to implement these decisions, could subject both the
Corps and the developer to clams that they are taking listed species. If a court wereto
agree, it could enjoin the activity from proceeding or assess civil pendties againg the
private individud .

2. Private Individuas Requirements

Private citizens do not have to consult with federa agencies; indeed, the ESA provides
them with no opportunity to consult even if they wanted to. The ESA does prohibit,
however, any action by any person that may result in atake of listed species. ESA §

% The ESA requires the USFWS to base its decisions under the ESA on the “best scientific and
commercid dataavailable” ESA 8§ 7(c)(1); 16 U.S.C. § 1536(c)(1).

2+ A court has discretion regarding the type of rdlief it will grant aplaintiff. 1t may order a
private individud to pay civil pendties. Christy v. Hodel, 857 F.2d 1324 (Sth Cir. 1988),
cert. denied sub nom, Christy v. Lujan, 490 U.S. 1114 (1989). In aparticularly famous
case, the United States Supreme Court held that the ESA prohibited the completion of a multi-
million dollar federal dam project where the resulting reservoir would destroy an endangered
species of fish. TVAv. Hill, 437 U.S. 153 (1978).



9(a), 16 U.S.C. 8 1538(8)(1). The ESA definestake as “harm, harass, pursue, hunt,
shoot, wound [or] kill ..." ESA §3(19); 16 U.S.C. § 1532(19). Harm, in turn, includes
not only physica harm directly inflicted upon the listed species, but dso includes adverse
modification of critical habitat that resultsin deeth or injury to the listed species. 50
C.F.R. §17.3(c). Whilethe take prohibition seems to require a showing of actua desth,
courts have found a take when habitat destruction will cause population decline. Palila v.
Hawaii Dept. of Land & Natural Resources, 649 F. Supp 1070 (D. Haw. 1986),

aff'd, 852 F.2d 1106 (9" Cir. 1988). However, an attenuated causal connection may

not suffice to show the necessary harm for atake.

While harm may be difficult to prove, private individuals may nonetheless receive an
incidenta take permit (ITP) which alows non-federal partiesto take listed species without
violating the ESA. ESA 8§ 10(a), 16 U.S.C. § 1539(a). Anindividua must submit a
Habitat Conservation Plan (HCP) to receivean ITP. Id.; 50 C.F.R. § 17.22. HCPs
bascaly dlow individuas to consult with the USFWS and creste devel opment plans for
protecting species habitat and monitoring the species condition. (Danid J. Rohlf and
Gregory Tolbert, Endangered Species Act Outline in Policy and Legd Aspects of
Endangered Species Management, Course Materias 47, 1998). In return for developing
these plans, the individuas receive permission to conduct activities, such aslogging and
development, which may incidentaly take listed species within the area covered by the
HCP. Many conservationists view HCPs, which can last more than fifty years, as licenses
to destroy habitat and species, because under the “no-surprises policy,” an HCP will bea
shield even if new information reveds either anewly listed species on the property or that
the HCP s protections are not successfully protecting the species. 1d. at 48-49; 63 Fed.
Reg. 8859 (1994). Nonetheless, unless the developer engagesin the costly and time-
consuming development of an HCP, he may be liable for take if his actions destroy or
impair endangered species habitat.

1. STATE LAWS

A. Sateland Use Redrictions

Although Colorado has developed state land use redtrictions, local land use bodies, both &t the
town and county level, have taken a much more prominent role in land use decisions as aresult
of the Loca Government Land Use Control Enabling Act. C.R.S. § 29-20-101. Thisroleis
limited by state law, which prohibits loca governments from gpplying newly enacted lawsto
developments after the devel opers have submitted their gpplication. However, aslong asthe
developer did not apply for a development permit prior to San Miguel County’s most recent
amendment of itsland use code, the loca and county laws will gpply in full .

% San Migued County amended its land use code regarding devel opment in wetlands on
February 21, 2001. Even if the owner applied for a permit prior to this date, the prior wetland
regulations would apply and probably limit the devel opment.



B. SateEnvironmentd Policy Act
Colorado does not have a gtate verson of NEPA.

C. State Endangered Species Act

Although Colorado has its own statutes and regulations for listing and protecting endangered
and threatened species, they do not afford listed species the same protections as the federa
ESA. C.R.S. §833-2-102. Oncelisted, dl persons are prohibited from taking, possessing,
transporting, exporting, or selling the threstened and endangered species. C.R.S. 8§88 33-2-
105(3) & (4). However, unlike the federa act, the Colorado act does not prohibit destruction
of habitat upon which listed species depend. Although the statute provides for establishment of
afund to acquire land, the state statute does not require protection of habitat of listed species.
C.R.S. §33-2-106(1). Also, neither the statute nor the regulations implementing the Satute
define take to include habitat destruction.*® Since dl of the other prohibitions relate to direct
physica harm to the species (through possession, transport, or capture), the word “take” in the
regulation is probably limited to direct physicd harm.”” Accordingly, unless someone opposing
the development can show that the developer has actudly taken 7i.e.?2trapped, seized, or

killed)?a listed species, they cannot rely on the state version of the Endangered Species Act to
protect the species.®

%6 The Colorado Department of Wildlifeis the agency responsible for implementation of State-
listed species.

%" The United States Supreme Court has upheld a USFWS regulation that states that “take”
under the federa statute may include habitat destruction. Babbitt v. Sveet Home Chapter of
Communities for a Great Oregon, 515 U.S. 686 (1995). However, Justice Scalia dissented,
noting that “take,” when listed with terms like trap, hunt, and kill, means a direct action against
the species, and not the type of indirect harm caused by habitat destruction. While Justice
Scalia expressed the minority opinion there, his reasoning would likely hold true in the Colorado
context, Imply because naither the legidature nor the state Department of Wildlife lists habitat
destruction as take.

% The state law aso lacks a requirement that other state agencies consult with the Department
of Wildlife prior to engaging in an action that may jeopardize alisted species.



D. StateLaw Of Surface Waters

Colorado follows the doctrine of prior gopropriation in its adminigration of water rights.  The
amplest way to view prior gppropriation is“firgt intime, first in right.” In other words, in times
of water shortages, the first person to have appropriated the water (the senior) is entitled to
receive his or her full amount of water before anyone who appropriated water later (the junior).
Rather than share the shortages, water users get water on afirst-come, firg-served basis. In
addition to thisideaof priority, prior gppropriation doctrine has severd key components. 1)
water must be gpplied to abeneficid use; 2) falure to use water can result in loss of the right; 3)
appropriated water can be gpplied anywhere, even beyond the basin of origin; and 4) the sde
or transfer of water rights requires the transferor to show that the change will not injure other
water appropriators.

In Colorado, the right to use water for a beneficia use is guaranteed by the state congtitution:
“[t]heright to divert the unappropriated waters of any naturd stream to beneficid uses shall
never be denied.” Colo. Congt. art. XVI, 8 6. The requirement that water be applied to a
beneficid use initidly required the water gppropriator to divert the water from the stream and
apply it ontheland. As society became more aware of the effects of water diversons on
stream ecosystems, date laws eventudly adjusted to dlow for instream uses to fal within the
definition of beneficial use. Consequently, in Colorado, the state may appropriate waters to
provide minimum stream flows. C.R.S. § 37-92-103(4). Other types of beneficial uses alowed
in Colorado include power generation, generd municipa uses, irrigation, mining, and
manufacturing. Colo. Congt. art. XVI, § 6; City and County of Denver v. Sheriff, 96 P.2d
836 (Colo. 1939).

An gppropriator can lose his or her right if the gppropriator fallsto usethe water. There are
severd ways in which this can happen. Firg, the gppropriator can have failed to ever gpplied
the water to abeneficid use. Since prior appropriation discourages speculation (buying or
securing the water right and then holding on to it for later sale or use), failure to beneficidly use
the water typicdly resultsinloss of theright. C.R.S. § 37-92-103(3)(a).” Second, the
gppropriator can abandon its water right. Abandonment is defined as the “termination of a
water right in whole or in part as aresult of the intent of the owner . . . to discontinue
permanently the use of dl or a part of the water available” C.R.S. § 37-92-103(2). In other
words, fallure to use the water does not automaticaly divest the appropriator with its right,
unless the appropriator intends to abandon the right. However, along period of nonuse of the
water right combined with other factors, such as abandonment of the land or failure to repair
broken water ddivery systems, can suffice to show the necessary intent to abandon.
Southeastern Colorado Water Conservancy Dist. v. Twin Lakes Assoc., 770 P.2d 1231
(Colo. 1989). Generdly, it isvery difficult for a developer to secure awater right at the outset

# However, water appropriators may receive conditiona water rights based on future needs
and projected population growth. City of Thornton v. Bijou Irrigation Co., 926 P.2d 1
(Colo. 1996).



without aclear plan for dmost immediate use of the water; however, it isvery difficult for an
appropriator to lose the water right once it is secured.

1 Water Adjudication and Adminidgiration Procedure

There are two ways in which a developer could acquire sufficient surface water rights.
First, the developer could apply for anew permit to divert water. However, it isunlikey
that the newly acquired water right would be of much use, because the developer would
be avery junior user and could not have a guaranteed and reliable source of water in low
water years. Second, the developer could buy amore senior water right and then apply
for atrandfer of the water right from its previous use. Unlike other sates, which resolve
water rights disputes adminigtratively, Colorado uses a system of water courts.
Applicants for new weter rights or transfers submit an application, which a court-
gppointed referee firgt reviews. 1f the gpplicant disagrees with the referee’ s determination,
the gpplicant may apped it to the water court. This section discusses the process of
securing or transferring water rights.

a Acquisition of a Water Right

An applicant for awater right must submit an gpplication to awater court.® C.R.S. § 37-
92-302(1)(a). The application must contain alegd description of the source of the water,
the date of the initiation of the appropriation, the amount of water clamed, and a
description of the intended water use. 1d. at 8 37-92-302(2)(a). The court clerk then
publishes anotice in a newspaper in the affected county, describing the proposed
gppropriation. Id. at 8 37-92-302(3)(b). The clerk dso directly mails the notice to
parties that will be directly affected by the granting of the right and any other persons who
request to be on the malling ligt. Id. at § 37-92-302(3)(c).

Any person can oppose the application by the last day of the second month following the
month in which the application isfiled. 1d. at § 37-92-302(1)(b) and (c). Thereferee
then rules on the gpplication and any oppostions. Id. at 8§ 37-92-303(1). Thereferee
bases the decison on an investigation regarding the truth of the gpplication, a consultation
with the gate or divison engineers, and occasondly an informd hearing. 1d. at 8 37-92-
302(4). The gpplicant and any opposing parties can seek judicia review of the referee’s
decison. Id. at § 37-92-303(2). At awater court hearing, the judge conducts a de novo
review of therefereg sfinding. I1d. at 8 37-92-304(7). The applicant has the burden of
proving that the application is accurate. 1d. at § 37-92-304(3). Once the judge reaches a
decision, the parties may appeal to the supreme court of Colorado. Id. at § 13-4-
102(1)(d).

b. Transfer of a Water Right

%0 Water courts serve seven defined divisionsin Colorado, corresponding to the seven magjor
drainage systemsin the state. C.R.S. § 37-92-201.
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For atransfer, the applicant must follow the same application process as with a new water
right, with afew additiona requirements. Firg, the applicant must include with the
goplication a statement of the change or plan and a complete description of dl water rights
to be changed or established by the plan, a map, and other historicd information. Id. at 8§
37-92-302(2)(a). Second, at awater court hearing, the applicant has the burden of
showing that the water transfer will not injure any other water user. Id. at § 37-92-

304(3). Thisburdenis particularly heavy, because ajunior can clam injury whenever a
proposed transfer will reduce or impact the amount of return flow entering the stream.
Colorado law dlows courts to grant a conditiond transfer, which gives both the applicant
and any junior user the opportunity to demondtrate the actud effects of the transfer.

2. Citizen Involvement

Although any person may participate in awater right determination, citizen oppositionis
limited to complaints regarding the accuracy of the limitation or showing injury to the
citizens own uses. Thisis because Colorado isthe only gtate that has not incorporated
some type of public interest requirement into water rights determinations. In re Board of
County Comm'rs of County of Arapahoe, 891 P.2d 952, 971-74 (Co0l0.1995).
Therefore, unless a citizen can show lack of abeneficid use or asmilar deficiency, the
water court will likely not find in the citizens favor. However, this does not foreclose the
strong possibility that a court may nonetheless deny or condition the permit based on
likely injury to other water users.

Colorado Ground Water Law

Historicaly, Colorado law viewed groundwater as a separate creature altogether, and therefore,
regulated groundwater withdrawals separately from surface water gppropriations. The result
was that increased groundwater withdrawa's through wells eventually affected surface
sreamflows. After several court debates, Colorado established a complex and somewhat
bizarre system of groundwater regulation. Colorado now regulates groundwater as either
tributary groundwater, nontributary groundwater, and not nontributary groundwater (a specid
classfication relevant only to four aguifersin the Front Range).

1 Tributary Groundweater

Tributary groundwaeter is groundwater that is hydrologically connected to surface streams.
Where the hydrologica connection is somewhat attenuated, Colorado determines
tributary status on the amount of timeit will take groundwater to reach the surface.
Accordingly, groundwater that takes more than one hundred years to reach a surface
stream is not tributary. Kuiper v. Lundvall, 529 P.2d 1328 (Colo. 1974). However,
groundwater that will affect a surface stream within one hundred yearsiis probably
tributary. District 10 Water Users Ass' n v. Barnett, 599 P.2d 894 (Colo. 1979).
Colorado adminigters tributary groundwater dong with surface streams, and therefore,
gppliesthe prior gppropriation doctrine to tributary groundwater. Consequently, if the
Tdluride developer wishes to use tributary groundwater for the proposed devel opment,
he must follow the steps described above to secure aright to appropriate tributary




groundwater.

In generd, mogt tributary groundwaeter rights are junior to surface stream appropriations
because most wells were not adjudicated until passage of the Water Right Determination
and Adminigtration Act of 1969. C.R.S. 8 37-92-101 to 602. A senior stream
appropriator can require ajunior groundwater user to stop groundwater pumping in times
of shortage. Kuiper v. Well Owners Conservation Ass n, 490 P.2d 268 (Colo. 1971).
Further, juniors cannot usudly receive a permit for a groundwater well on an
overgppropriated stream unless they submit a plan for augmentation, which providesa
means for ajunior to replace stream waters whenever a shortage exists. James N.
Corbrigdge Jr. and Teresa A. Rice, Vranesh's Colorado Water Law 99 (1999). In other
words, as with surface appropriations, the junior may not use water if that use will
materialy injure senior gppropriators. Hall v. Kuiper, 510 P.2d 329 (Colo. 1973).

2. Nontributary Groundwater

Nontributary groundwater may or may not be hydrologicaly connected to surface
sreams. Colorado law defines nontributary groundwater as “the withdrawa of which will
not, within one hundred years, deplete the flow of anaturd stream . . . a an annud rate
greater than one-tenth of one percent of the annud rate of withdrawa.” C.R.S. § 37-90-
103(10.5). Colorado administers nontributary groundwater through an entirely different
system than it administers tributary groundwater and regjects the idea that prior
appropriation can apply to nontributary groundwater. C.R.S. § 37-90-102(2).
Specificdly, land ownership is the source of the right to extract nontributary groundwater,
and the amount of water available for withdrawd is based on the quantity of water that
underliesthe land. 1d. at 8 37-90-137(4)(b)(I1). Nonetheless, aperson interested in
withdrawing nontributary groundwater must apply for a permit prior to condructing awell.
Id. at 8 37-90-137(1). The water court may deny the permit if the withdrawal will
materidly injure others or if thereis no unappropriated water available for withdrawd. 1d.
at 37-90-137(2). Thewater court may aso deny a groundwater permit if it determines
that the water is“water of anaturd stream.” American Water Development, Inc.
(AWDI) v. City of Alamosa, 874 P.2d 829 (Colo. 1993).

IV. SAN MIGUEL COUNTY LAND USE CODE

San Migud County’s Land Use Code (LUC) will probably play abigger role than state law in

affecting any development on the Valey Hoor. Severd provisons could gpply to the
development, depending upon its current use and zoning status. The land is designated as
agriculture. Further, the LUC contains specific provisons for development in “Ecologicaly
Sengtive Aress,” including wetlands, which can further limit any development. All board
decisonsregarding land use are subject to judicid review. C. R. S. § 13-51.5-101.

A.  Open Space and Agriculturd Redtrictions
The LUC dlows minimal development in areas designated as “ open, forest, and agriculture,”




and even less development in lands specificaly designated as open space. San Migud LUC 5-
307A. For lands within the forest and agriculture designation, the uses alowed by right include
angle-family dwellings with footprints of less than 3,000 square feet. 1d. at 5-307B(1). Larger
developments may proceed, but the minimum lot Szeis 35 acres™ 1d. at 5-307G.1.(a). Areas
designated as open space have dricter requirements. Although the LUC dlows single-family
homes, this dlowance only applies to homes built before San Migud County enacted the LUC
and does not dlow new congtruction. 1d. at 5-314B. Otherwise, the only uses dlowed by right
in designated open spaces include hiking and maintaining or restoring land to its naturd Sate.

Id. No subdivisons are dlowed inthese areas. 1d. The Téeluride Master Plan designatesthe
Valey Foor on ether sde of the San Miguel River as open space. However, since the
development plans are unknown, it is unclear if the development will fall within the portion of the
Valey Floor designated as open space. If the development lies beyond the open space
boundaries, the regtrictions for forestry and agriculture will likely still gpply.

B. Wetland Redrictions

The LUC clearly disfavors development in wetlands® San Miguel LUC 2-1401. Nonetheless,
development may proceed in wetlands as long as the devel oper complies with the LUC wetland
redrictions. Firgt, the developer must gpply to the County Board of Commissionersfor a
Wetlands Specid Use permit. San Miguel LUC 5-2203A. To receive the permit, the
developer must show one of the following: 1) the development is required to protect against
property loss or damage; 2) the development will improve the wetlands areg; or 3) the
development is associated with residential purposes® Id. In addition, the board may grant a
Wetlands Specid Use permit only if the developer has proven one of the following: 1) the
activity is water- dependent; 2) the activity is necessary to access property; 3) denia of the

3 Even if San Migud County’s LUC does not prohibit homes on 35-acre lots, the landowner
must nonetheless comply with other federa requirements - particularly wetland permitting
obligations - before developing property.

% San Miguel County also signed a memorandum of understanding with EPA and the Corps
emphasizing the importance of wetlands protection in the county. As part of the memorandum,
EPA agreed to compile exigting information on the wetlands in the area, the county to identify
priority areas for wetland protection, and the Corps to work in consultation with the county and
EPA to develop policies relating to § 404 permits. Statement of Respongbilities Among the
Board of Commissioners of San Migud County, Colorado, The U.S. Environmenta Protection
Agency Region VI, and the U.S. Army Corps of Engineers, Sacramento Didtrict, Concerning
the Advance I dentification of Wetlands in San Miguel County, Colorado.

3 The LUC notes that the third criterion indludes construction of access, utilities, and/ or ahome
or homes. San Miguel LUC 5-2203A.



permit would result in denying the landowner dl practica and economicaly viable use of the
property; 4) the activity is an essentia service and cannot be located € sewhere; or 5) for
development located exclusively in awetland buffer zone, thet the land use would not adversely
affect thewetland. 1d. at 5-2203B.C. Thus, the law appears to require that the devel oper meet
at least one criterion from each category.

Applied to the Tdluride Valey FHoor development, it does not gppear that the developer could
receive a permit to build in the wetlands. First, under the first category, the developer could
clam the development is for resdentid purposes. The LUC dlows development associated
with ahome or homes, and it does not necessarily limit development to home congtruction itsdlf,
but aso dlows construction of access roads and utilities. San Migud LUC 5-2203A. While
this provision seems broad, it does not on its face gppear to authorize congtruction of a
complete development that could include agolf course and other amenities. Ultimately, the
county commissioners would make that decison. The landowner could probably only satisfy
the second category if he could show that denia of a permit would deprive the property of dl
economic vaue* He may not be able to make that showing if he could ill sdl theland in
parcels or continue to use the land for grazing. Therefore, at this stage, without additiona
information provided by the development plans, it gppears that the developer could not receive
a Specid Use Permit for wetlands devel opment.

Evenif the developer did meet this initid requirement, the Board of Commissoners mugt il
ensure that the development meets certain additiona requirements. Specifically, the Board must
determine that the developer has avoided building in wetlands as much as possible, minimized
the impacts of the development, and mitigated any harm to the wetlands. 1d. at 5-2203C.D. &
D.E. If the developer satisfies dl these criteria, the Board may grant a wetlands Specid Use

permit.

V. TOWN OF TELLURIDE LAWS

A. Tdluride s Power Of Eminent Domain

The Town of Tdluride may not have the authority to condemn land beyond the town’'s limits.
Colorado law is not clear; however, it appears that Telluride cannot condemn land for the
purpose of conservation. Colorado prohibits towns from exercising eminent domain over
property outside town boundaries unless specificaly authorized® C.R.S. 8 38-6-101. While

% The owner could probably not claim that an extensive residential development is water-
dependent, necessary to achieve access, or an essentid service. Asfor limiting the devel opment
to the buffer area, the landowner may be able to do that, but without the development plans, it is
unclear if the development will stay limited to buffer aress.

% Cities and towns may condemn property to build or ater a street, land, park, playground,
parkway, public square, market, bridge, sewer, tunnel, public building or other public
improvement. C.R.S. 8 38-6-101. “[E]xcept as specificaly authorized by law, no



other statutes provide the necessary authorization in certain circumstances, these circumstances
do not appear to gpply inthisstuation. Firgt, both cities and towns may exercise the power of
eminent domain, or condemnétion, beyond their territorid limits, but only for construction of
utilities® C.R.S. § 38-6-122. Since Td luride does not plan to condemn the Valey Floor
property to provide utility services, this specific authorization does not apply in this Stuation.

Second, Colorado law alows cities and counties to condemn land beyond their territorid limits
for boulevard, parkway, or park purposes. C.R.S 8§ 38-6-110. While this exception gppears
to dlow the Town of Telluride to condemn the Vdley Foor property, two factors counse
againd this. Oneisthat this statute mentions only cities and counties, but not towns. Since the
Colorado legidature specificaly mentions towns in other statutes relating to eminent domain, but
does not mention towns in this provision, acourt would likely determine that the authorization
for extra-territorial condemnation does not extend to townsin thisinstance. The other factor is
that the statute subjects the exercise of eminent domain to the limitationsimposed by C.R.S. §
31-25-201(1). Id. Section 31-25-201(1), which dlows condemnation up to five miles beyond
city limits, only mentions cities, and not towns. C.R.S. § 31-25-201(1). Further, the word
“city,” asused in Title 31, meansamunicipa corporation with a population of more than two
thousand, but not ahome-rulecity.” C.R.S. § 31-1-101(2). In contrast, Telluride, a home-
rule town of less than 2000 resdents, fals within the definition of “municipdity,” to which the
condemnation authority under § 31-25-201(1) does not apply. 1d. at § 31-1-101(6). Since
the extra-territorid grant of eminent domain under Title 38 tiers specificaly to Title 31, acourt
could readily conclude that the Colorado legidature only

intended to grant cities, and statutory cities specificdly, the power to condemn land.*® Although

incorporated town shall exercise the power of eminent domain over property outside the town
boundaries.” Id.

% «Cities and towns are granted the power of eminent domain both within and beyond their
corporate limits, for purposes of building storm or sanitary sewers, septic tanks, disposal works,
or eectric lines, regulator stations, subgtations, and related facilities” C.R.S. §38-6-122. A
city is defined as amunicipdity with a population greater than two thousand people, while a
town has a population of two thousand or fewer people. C.R.S. § 31-2-216.

3" In Colorado, cities and towns can choose to adopt a“home rule charter,” in which case the
cities and towns become home-rule municipaities. Otherwise, the municipdities operate
according statutory guiddines, and are known as satutory municipdities. See C.R.S. § 31-1-
201.

3 While Tdluride may believe that this reading undoes the purpose of adopting home-rule
authority, the Colorado Congtitution appears to also support anarrow reading. When atown



this reading narrowly congtrues the power of eminent domain, the statute authorizing
condemnation alows extraterritoria condemnation only when “specificaly authorized,” and
such specific authorization does not exist here.

Colorado case law supports this narrow reading. See City of Aurora v. Commerce Group
Corp., 694 P.2d 382 (Colo. Ct. App. 1984). In City of Aurora, the city had condemned six
miles of stream fishing rights as part of a cooperative mitigation agreement with the sate's
Department of Natural Resources. 1d. at 384. Aurorahad entered into the agreement in order
to get gpprova for congtruction of areservoir, and the agreement required Aurorato obtain a
fishing eesement and stream rights for a least ninety-nine years. 1d. Aurora chose to satidfy its
obligations under this agreement by condemning property approximately 130 milesfrom
Aurora. Id. Infinding that Auroralacked the authority to condemn this property, the court first
noted that Colorado law presumes that aloca government lacks authority for eminent domain
absent an express grant of that authority. 1d. a 385. The court next found thet, though a Sate
datute gives cities the right to acquire, sell, own, exchange, or operate lands beyond city limits,
that statute does not grant explicitly grant the power of eminent domain, and therefore, did not
authorize Aurora s actions. 1d.; citing C.R.S. § 29-7-101(1)(a). Further, in andyzing the
gtatutory provision described above, the court found that Aurora s acquisition did not fdl into
any of the exceptions listed in the statute. 1d. at 386. Consequently, the court determined that
Aurora had no authority to condemn the property rights.

Not only does the City of Aurora represent a limitation on acity’s power to exercise the
power of eminent domain beyond five miles, it ssemsto sgnd atendency to narrowly read any
grant of eminent domain. Since the court focused on the need for an express grant of
extraterritorid authority, and no express grant exigts, Telluride probably cannot withstand a
chdlengeto its use of eminent domain.

B. Tdluride's Power to Annex the Valey Floor Property
Colorado law dlows municipaities to annex land according to the Municipal Annexation Act.*
C.R.S. §31-12-101. However, the Annexation Act imposes severad reguirements upon

or city decidesto adopt a home-rule charter, the charter and ordinances adopted pursuant to
the charter supersede any dae laws that conflict with the home-rule charter, but only within the
territoria limits and jurisdiction of thetown or city. Co. Congt. Art. 20, 8§ 6, para. 2. Here, the
territoria and jurisdictiond limits of Telluride do not gppear to extend to the Valey Floor
property. If, however, Tdluride does have jurisdiction over the Valey Hoor property, then it
probably can condemn the property under its home-rule authority.

¥ Annexation is the acquisition or legal incorporation of land by anation, State, or municipdlity.
Black’s Law Dictionary 57 (1991).



municipdities intending to annex any land. Unless the town of Tdluride can goply with these
requirements, the town lacks authority to annex the Valey Foor property.

1. Subgtantive Reguirements

At the outst, to annex the Vdley Floor property, the town government must determine
that the Valey Hoor areafits within the satute' s digibility requirements. For property
to be digible for annexation, at least one-sixth of the property’s perimeter must be
contiguous to the municipality seeking to annex the property. C.R.S. § 31-12-
104(2)(a). The statute stresses the importance of this contiguity requirement and
prohibits annexations of noncontiguous lands. 1d. at § 31-12-104(2)(c). Next, the
town government must find that a“community of interest” exists between the property
proposed for annexation (hereinafter “annex property”) and the municipdity, the annex
property is urban or will be urbanized in the near future, and the annex property can be
integrated within the municipdity. 1d. at § 31-12-104(1)(b). The statute presumes the
annex property will fal within these latter digibility requirementsif it stifies the
contiguity requirement. 1d. However, a person contesting the annexation can overcome
this presumption if two of the following conditions exist: 1) less than 50 percent of the
adult residents of the annex property use the town'’s services™ and less than 25 percent
of the adults work in the annexing town;*! 2) at lesst half of the land is agricultural, and
the landowner intents to keep the land agriculturd for at least five years, and 3) the
annexing town cannot practicably extend urban services (including utilities) to the annex
property. Id. at 8§ 31-12-104(1)(b)(I-111).

At least one-sixth of the property’ s perimeter is contiguous to the Town of Telluride,
and it appears that none of the three exceptions described above appliesto the
property. The first exception probably does not apply since there are currently no
resdents of the VValey Floor property. The second exception aso probably does not
apply because the current owner would have to express, under oath, an intention to
keep theland in agriculturd use for at least five years. Since the owner has dready
expressed a clear intention to develop the property for commercia uses, any
contradictory statements would probably have little credibility in acourt of law. Findly,
snce the Vdley Floor area dready lieswithin Telluride s service area, Telluride can
overcome the third exception. Accordingly, it appears that the VValey Foor property is
eigible for annexation.

O These services are recreationa , Civic, socidl, religious, industrial, and commercial.

*L Thisdoes not apply if the annex property does not have any adult residents. C.R.S. § 31-12-104(1)(b)(I).



However, evenif a property is igible for annexation, the Municipa Annexation Act
nonethel ess imposes severd redtrictions on municipa annexations. Firs, the town may
not divide atract of land into separate parts without the owner’ s written consent. Id. at
§ 31-12-105(8). Second, the town may not annex property for which another
municipaity has aready begun annexation proceedings. 1d. at § 31-12-105(c). Third,
an annexaion may not extend amunicipa boundary by more than three miles. 1d. at §
31-12-105(e). Fourth, and most importantly, a municipality may not annex property of
twenty acres or more without the written consent of the owner unless the annex
property lies entirdy within the outer boundaries of the annexing municipdity.* 1d. at §
31-12-105(b). Thisfourth limitation seemsto kill the idea of annexation entirdly. The
Vadley FHoor property clearly does not lie within the outer boundaries of Telluride's
jurisdiction, and therefore, the town.cannot annex the property without the owner’s
consent.

2. Procedura Reguirements

If, despite this lagt limitation, annexation remains possible, Teluride must comply with
various procedurd obligations to annex the Valey FHoor property. Fird, the town must
set a hearing and provide notice of the hearing to the generd public. Id. at § 31-12-
108. Any person may attend the hearing and provide comments regarding the
annexation. 1d. at 8 31-12-109. Next, the town must provide an impact report
describing the boundaries of the annexation and the proposed land use pattern in the
annexed land. 1d. at 8 31-12-108.5. In certain circumstances, the town government
may make the determination regarding annexation; otherwise, the government must hold
an annexation eection that gives citizens the right to decide whether or not to annex the
land. Id. at 88 31-12-107, 31-12-112.

If the government or the electorate gpproves annexation, any landowner or citizenin the
annex property may chalengethe decison. Firs, the party must file amotion for
recond deration within ten days of the ordinance gpproving the annexation. 1d. at § 31-
12-116(2)(a)(I1). The party may then seek judicia review of the annexation. Id. at §
31-12-116(1)(a). The court must determine if the town has exceeded its jurisdiction or
abused its discretion to annex the property. 1d. at 8 31-12-116(3). If the court finds
the town did not have or properly use its authority to annex property, the court must
declare the annexation void. 1d. at § 31-12-117. Interestingly, however, acts taken
pursuant to the annexation, such as subdivison construction and tax levies, do not
themselves become void. |Id.

3. Concluson

42

The property value, combined with any buildings and improvements, must exceed $200,000. This

property likely does.



Tdluride may not have the authority to annex the VValey Hoor property without the
owner’s consent. The Municipa Annexation Act clearly requiresthat amunicipdity
obtain an owner’ s consent to annex land of 20 acres or more, if the land lies beyond the
outer boundaries of the municipdity. 1d. at 8 31-12-105(1)(b). Unless more
information revedstha Tedluride s municipa boundaries extend into the VVdley Hoor
property, the town probably cannot unilaterally move to annex the property. Further,
the Valey Floor property may not even be digible for annexation. It isunclear if the
Municipa Annexation Act even grants authority to amunicipdity for annexations
designed to prevent development. Therefore, based on the facts currently available, it
gppears that Telluride cannot annex the Valey Foor property.

C. Tdluride's Land Use Code and Magter Plan

Tdluride' s land use code does not gpply directly to any land beyond itsjurisdictiond
boundaries. Indeed, Tdluride limitsitsland use provisons to areas within the town’s domain.
Although San Migue County has stipulated that Telluride' s Master Plan will govern both the
town and the county’ s gpproach to development in unincorporated parts of the town, the
Master Plan does not contain specific requirements or substantive provisons. Accordingly, San
Miguel County’s Land Use Code governs the requirements gpplicable to any development
aong the VVdley Hoor, but outside the town boundaries. Further, San Miguel County has
agreed that it will not approve any new urban development or modifications within the area
covered by the Telluride Master Plan if the subject property is digible for annexation.
Consequently, if the developer were to gpply for aland use permit, the County could delay any
authorization or, as discussed above, deny or condition the permit based on the substantive
provisons of the LUC.




