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Abstract

Indigenous-state collaboration in the governance of cumulative effects assessment (CEA) is often
hampered not only by legacies of colonialism and inequality but also disagreement on what the ‘CEA
governance problem’ is in the first place. In this paper, we draw on critical theories on dialogue and
collaboration to present a novel approach to joint problem analysis between Sami reindeer herders and
civil servants in Swedish permitting authorities on mining, wind energy and forestry. We discuss
process design choices, insights on CEA governance and ways to tackle these barriers in practice. We
argue that indigenous-state collaboration may play a constructive role in improving CEA governance,
including the recognition of indigenous peoples’ rights. However, this requires a process that carves
out new spaces for exploring divergent problem definitions and supports the participants in

challenging institutionalized inequalities within their positioned realities.

Keywords: Cumulative effects, impact assessment, reindeer herding, Sami, action research,

collaboration.




1. Introduction

One of the most complex and acute challenges of contemporary land use planning concerns multiple,
competing claims over land and natural resources spurred by a pressure to produce ‘more of
everything” (Westholm et al., 2015). Despite established impact assessment (IA) procedures to address
these developments (Morgan, 2012), the use of cumulative effects assessment (CEA), i.e. the effects
caused by the combined results of past, current and future activities across the landscape (McDonald,
2000), remains a substantial challenge when seeking permits for new infrastructure and development.
In Sweden, the Environmental Protection Agency (EPA) has concluded that the current policy tools
are inadequate, and called for improved mapping of multiple land claims and more comprehensive

landscape planning (Swedish EPA, 2013, 2014).

The IA literature is full of observations on how countries with well-established CEA-regimes continue
to struggle to enact their ambitions (e.g. Tollefson and Wipond, 1998; McDonald, 2000; Connelly,
2011; Noble and Hanna, 2015). From a global review, Bidstrup et al. (2016:157) recently commented
that CEA appears to be still ‘done badly across the world’. Whereas much has been written on the
challenges in the assessment of cumulative effects, research gaps have been identified as regards to the
governance of cumulative effects (e.g. Boutillier and Black, 2013; Noble and Hanna, 2015). That is,
the extent to which CEA is embedded in regulation and permitting practices and actually affects
decision making. As Hegmann and Yarranton (2011:486) noted in a previous special issue on CEA in
this journal, ‘much has been said and written on how to do a “good CEA”. However, not as much has

been said and written on how to use the results of CEA to “make a good decision™’.

CEA governance is of particular significance on indigenous territory, when the land rights and
traditional land uses of the indigenous communities are affected by competing land uses. Hence, on
indigenous territory, addressing indigenous peoples’ rights to land is an inevitable part of CEA
governance, and vice versa: questions of CEA governance will bring into play — or serve as proxy for
— larger and often unsettled questions linked to indigenous relations with the state, notably demands
for self-determination. It is along these lines that Tollefsson and Wipond (1998:389) comment that
‘both the concept of cumulative impacts and the concept of aboriginal rights fundamentally challenge
governments’ ability to continue to rely on large-scale, corporate resource extraction as a primary

economic activity’.

Despite this connection between CEA and the need to address indigenous peoples’ rights, IA in

general and CEA governance in particular is most often shaped by inherently disabling institutional
conditions that have been shaped by legacies of colonialism and inequality (e.g. Tollefson and Wipond,
1998; Lane, 2003; O'Faircheallaigh, 2011; Lawrence and Larsen, 2017). The focus is on monitoring or
governing already existing activities and seeing indigenous participants as ‘stakeholders’ on a par with

industry and not as rights-holders who are, for instance, entitled to nation-to-nation negotiations with



the state (Boutilier and Black, 2013, Porter et al. 2013). Typically the purpose is to generate sufficient
consensus around co-existence (on premises determined by the developer) rather than allowing for the
possibility that the development may be unacceptable in the first place (e.g. Lawrence and Larsen,
2017). In other words, CEA governance tends to limit itself to mitigating the impacts of new

development projects while ignoring the structural barriers to securing indigenous peoples’ rights.

In this paper we use the term ‘CEA governance dilemma’ to describe the situation that emerges from
the divergence between problem frames held by different actors. In such contexts, the challenge is how
to address the multiple, competing understandings of the ‘problem’ as identified by indigenous
communities, the state and the industry. If CEA governance is entrenched in any single perspective
then it will be unable to address the conflict between different problem frames (Gray, 2003). Instead,
such dilemmas call for reflective and critical approaches between parties to jointly explore their
underlying view(s) on the problem and based on that draft legitimate strategies (Ravetz, 1999; Toderi
et al., 2007; Saarikoski and Raitio, 2013). In order to be meaningful for the indigenous communities,
this must inevitably include attending to the disabling institutional conditions and other structural

barriers to the fulfilment of their rights.

In this paper, we present results from an action research project that sought to consider the divergent
problem frames between representatives of the Swedish state and the indigenous Sami people. The
work comprised a dialogue that aimed to create an understanding of the underlying CEA governance
dilemma, and support the participants in improving the situation. Drawing on critical theories on
dialogue, collaboration and action research (e.g. Midgley, 2000; Mouffe, 2001; Bacchi, 2009, Larsen,
2013), this paper asks:

How may collaborative problem analysis between state authorities and indigenous peoples, facilitated
by researchers, play a constructive role in conflict situations where even the exact nature of the ‘CEA

governance problem’ is under dispute?
In structuring our inquiry below, we distinguish three more detailed sub-questions:

1) How may such a critical collaborative approach to CEA governance be designed?
2) How is understanding of the CEA governance dilemma improved?

3) How may the process contribute towards fackling the CEA dilemma in practice?

In the next section (section 2) we present the empirical context of the study, namely the mounting
exploitation pressure in the Swedish part of Sapmi — the customary lands of the indigenous Sami now
located within the Swedish nation state. We then engage more closely with the critical literature on
dialogue and collaboration (section 3). After presenting the data and methods of the study (section 4),
we answer the first research question regarding the design of the collaborative process (section 5). We

then summarise the results on the CEA governance dilemma in order to answer the second research



question, also positioning these insights in relation to the existing international literature (section 6).
We address the third question, concerning the contribution of action research(ers) to eventually
tackling the CEA dilemma (section 6), before we end by discussing the limits of our work and

pointing to ways forward (section 7).
2. Context: Current knowledge on CEA governance challenges in Sapmi

The Sami are indigenous people in Sweden, Norway, Finland and Russia. Reindeer herding comprises
a fundamental part of traditional Sami culture and livelihood, exercised on close to 55 per cent of
Sweden’s land area. The exploitation of customary Sami land and reindeer pastures has escalated in
recent years. There has been a rapid increase in the number of exploration permits for mining projects
(from 11 000 ha in 2000 to 18 700 ha in 2011) and in the number of operational wind farms in the
reindeer herding area in northern Sweden (from 48 wind mills in 2003 to 704 in 2014) (Osterlin, 2016).
Industrial forestry is practiced in the majority of lowland forests areas, resulting in reduction and
fragmentation in the lichen-rich forest that reindeer depend on during the long winters (Sandstrom,
2015). These developments have severe consequences for Sami reindeer herding communities
(sameby in Swedish, henceforth ‘Sami community”) that form the geographical and administrative
units for practicing reindeer herding and related fishing and hunting (Fig. 1) (on the colonial legacy of

these communities see e.g. Lawrence and Ahrén, 2016).

Figure 1. Schematic of the cumulative effects on Sami reindeer herding.

Over the last decade or more, international law on indigenous peoples (e.g. United Nations

Declaration on the Rights of Indigenous Peoples, UNDRIP, and the ILO-169 convention) has set out



clearer duties for states and rights for indigenous peoples to influence decision making. Notably, this
includes norms such as the state duty to consult and the right for affected traditional resource users to
give or withhold so-called Free Prior and Informed Consent (FPIC) to new projects on their lands
(Ahrén, 2016)." These norms are also reflected in general impact assessment standards such as social
impact assessment (SIA) and human rights impact assessments (HRIA) (e.g. Vanclay et al., 2015). Yet,
Sweden has not yet ratified ILO-169 and, despite the general recognition by the Swedish state of the
Sami as an indigenous people, Sami communities have few statutory rights to influence permit and IA
processes. For instance, Swedish legislation on EIA, mining, wind energy and forestry lacks an
explicit duty for the state to consult the Sami as an indigenous people (Allard, 2016). Instead, the state
expects developers to consult Sami communities in what is often merely information exchange with
little possibility for real influence. Solving potential conflicts is seen as a matter for the developer and

the affected Sami community as private parties (Allard, 2006).

The limited possibilities of the Sami communities to influence permitting and IA processes are further
weakened by the fact that the Swedish Environmental Code does not have clear requirement
concerning CEA. In fact, the Code does not even mention the concept of cumulative effects, and the
Ministry of Environment (2009) has earlier noted that it is unclear if the Environmental Code, as
regards CEA, actually conforms to EU directives.? The IA Directives (85/337/EEC and 2001/42/EC)
pose a requirement on Member States to ensure that EIAs consider ‘the cumulation of effects with
other existing and/or approved projects, taking into account any existing environmental problems
relating to areas of particular environmental importance likely to be affected or the use of natural
resources’ (Annex IV re. Art. 5(1), 85/337/EEC). These minimum directives allow much discretion to
member states in their interpretation. The Swedish regulations have remained ambiguous about the
demands on developers and permitting authorities concerning CEA. As a result, developers and
consultants across different fields of application rarely consider cumulative effects in their analyses,
with emphasis being placed on meeting the minimum, regulatory requirements (e.g. Warnbeck and

Hilding-Rydevik, 2009; Kagstrom and Richardson, 2015; Kégstrom, 2016).

The inability of the state to protect Sami land rights in permit decisions and impact assessment
procedures has provoked a number of protests, conflicts, court cases and criticism from the
international community such as the UN Committee on the Elimination of Racial Discrimination and
the UN Special rapporteur on indigenous peoples’ rights (e.g. UN HRC, 2016). As the Swedish
Equality Ombudsmand (DO) (2013:37) has observed: ‘The work to realize and protect the rights of the

Sami is about moving from right to reality... This could include changes in the everyday practices,

" While some conventions, such as UNDRIP, are not legally binding, individual provisions may be indicative of
binding international norms. There is ongoing debate regarding the legal status of the international legal sources
on indigenous peoples, see further in Ahrén, 2016.

2 The formulation in government’s recent draft of the updated Environmental Code chapter 6 does however
introduce specific reference to cumulative and interactive effects in the near, medium and long-term.



routines, rules, and guidance [by government authorities]’. In its recent government commission report,
the County Board of Norrbotten identified governance failure regarding CEA as a specific obstacle to
reducing the conflict level between mining companies and Sami communities (County Board of

Norrbotten and Sweco, 2016:31-32).

The absence of consolidated guidance from the state on CEA is, arguably, one of the reasons why
affected Sami communities, developers, and branch organisations have produced a number of
voluntary protocols and methods on IA, including CEA (e.g. S6dra Lapplands Forskningsenhet, 2009;
Svonni, 2010; Gabna, Laevas and LKAB, 2015). The Swedish Forest Agency has, on its own initiative,
developed methods to map competing land uses in relation to reindeer pastures as part of Reindeer
Herding Plans (renbruksplan) (Sandstrom, 2015). It has been offered as a voluntary tool to all Sami
communities in Sweden but has remained a ‘parallel instrument’, i.e. does not play a formal role in IA

or permit processes (see also Lof, 2014).

In many ways, the situation in Sapmi is reflective of international experiences (e.g. Tollefson and
Wipond, 1998; Noble and Hanna, 2015), testifying to how CEA governance challenges are rarely
purely technical in nature and cannot be resolved through ‘more”’ or ‘better’ data or more advanced
CEA. Rather, they concern the persistence of unmediated governance dilemmas (as defined above)
that provoke an escalation of conflicts between land users and a deepening uncertainty and
unpredictability in permit processes. Understanding the barriers to such governance improvements,
and the potential of state and Sami representatives to address these collaboratively, has therefore also

an international relevance.

3. Critical collaborative approaches to CEA governance

As noted earlier, in pursuing collaborative engagement with state authorities and industry, indigenous
communities are often facing unequal power relations, legacies of colonialism and structural causes of
inequality. That is, a ‘playing field’ that will undermine possibilities for constructive collaboration (e.g.
Lane, 2003). The work of, among other, O'Faircheallaigh (2011) and Howitt (2003) has shown how
indigenous communities may collaborate on IAs to infuse perspectives into state and industry based
planning, but that the processes and outcomes often remain controlled by outsiders with the

democratic potential severely limited.

Conventional collaborative approaches to planning have more generally been criticised for failing to
address power imbalances and focusing too much on achieving consensus (Mouffe, 2001; Poncelet,
2001; Young, 2001). Poncelet (2001) views this to be particularly problematic if the participants in a
collaborative process are reluctant to turn a critical eye towards the structural sources of governance

dilemmas, such as colonial legacies of land use planning. Asymmetrical distribution of negotiation



skills, resources and power put parties in unequal positions, and this leads to the dominance of certain
problem framings over others (Bacchi, 2009). A body of work also within the IA literature calls for the
application of more critical social theories in understanding under which conditions, or if at all,

collaborative approaches could enable improvements (e.g. Morgan, 2012).

In response to these concerns, a critical understanding of planning and governance must allow for
collaborative critique of the very institutional conditions that structure these contested social relations.
It must recognise conflict and respect the divergence in problem definitions, based on often similarly
divergent knowledges, experiences and realities (Bacchi, 2009; Saarikoski and Raitio, 2013). Chantal
Mouffe’s notion of agonistic pluralism is instructive here, placing emphasis on a relationship in which
divergence of views — including problem definitions — is not something to get rid of, but something to
explore between adversaries who respect each other’s right to defend values and positions (Mouffe

2000).

Opening up the process of problem-defining to collective scrutiny means recognising (and thus
beginning to address) imbalances in the agenda-setting power of the parties (Bachrach and Baranz,
1970). Such efforts may therefore initially be opposed by the most powerful actors who suddenly see
‘their’ (previously dominant) problem definitions challenged. But, involving actors in joint problem
analysis is expected in the long term to increase the accuracy, legitimacy and acceptance of the results
and it is more likely that potential solutions are relevant and feasible to implement (e.g. Ehrmann and

Stinson 1999; Ravetz, 1999; Daniels and Walker, 2001).

Such a critical take on collaboration means that knowledge is understood as situated and context
dependent (Gibbons et al, 1994). This has implications also for the role of researchers and our
understanding of science, when conducting research on complex and contested issues such as CEA
governance and indigenous peoples’ rights. For instance, Funtowicz and Ravetz (1991:110) argue that
under these conditions, there is ‘a need for a new, more pluralistic strategy of inquiry where the power
embodied in quality assurance is more equitably shared among those with a legitimate concern for the
consequences of scientific and professional work’. Practitioners — such as civil servants and Sami
reindeer herders — should then be understood as experts on their own practice (Kagstrom, 2016). This
includes also the regulatory environment in which they operate, i.c. as key actors in improving CEA

governance.

However, in order to challenge the structural legacies of colonialism and dispossession, indigenous
communities and state actors must be allowed to participate in differentiated ways (e.g. Forester,

1989). In fact, as is enshrined in international indigenous rights law (Ahrén, 2016), in multicultural
contexts cultural recognition necessarily evokes the demand for differentiated ‘equal’ participation.

Thus, while acknowledging the role of civil servants as experts, there is also a need to challenge their



take on permitting and IA. In our case, this meant framing the collaborative effort in a way that
allowed for contrasting the standard sectoral government perspectives with how Sami communities
experience cumulative impacts in the landscape as a whole. How this was done and the outcomes it

resulted in, is explained in the remaining part of the paper.

4. Research material

The results presented below are based on participatory observation, interviews, and meeting notes
from a process to design and carry out a workshop between researchers, Sami representatives and civil
servants from key permitting authorities. The process, including interviews with participants prior to
the workshop, workshop design, implementation, and follow-up, spanned about one year (autumn
2014 — autumn 2015). The workshop was held over two days 7-8 May 2015 in Vindeln, Vésterbotten
County. The ‘design group’ behind the workshop comprised of the team of researchers from social and

natural sciences, the Swedish Sami Association (SSR) and Vilhelmina norra Sami community.

Extractive industries, wind power and forestry were the sectors identified by SSR as the most pertinent
causes of impacts on reindeer herding and their respective permitting authorities were thus invited. In
total, 24 people participated at the workshop: Sami Parliament (3), Energy Agency (1), Swedish EPA
(2), Mineral Inspectorate (2), Forest Agency (1), environment offices of three County Administrative
Boards (4), Vilhelmina municipality (1), SSR (2), Vilhelmina norra reindeer herding community (2),
and the project researchers (6). All participants had received prior written notification that the data
generated at the workshop would be used for the research. The results were shared in a working paper

published in Swedish by the Swedish EPA (Authors, reference to be inserted after review).

The process of planning and carrying through the workshop is described in more detail below (section
5) as part of the answer to the first research question. Our analysis of the problem definitions —i.e.
barriers — related to CEA governance was carried out by organizing the different aspects of the
governance dilemma thematically based on grounded theory (e.g. Charmaz, 2006). Following our
theoretical perspective, there is no pretence of consensus among the participants, who in several
regards made diverging analyses. To convey key parts of the arguments we use anonymised quotes
that enable us to better synthesise a particular theme. A few cartoons were drawn up after the analysis
to serve, in several conferences and seminars, as communication devices for presentations of the
method (Figs. 1 and 2) and feedback on the findings (Figs. 3 and 4) to government agencies and other

actors.

5. Designing a critical collaborative approach to CEA governance



The process was initiated by conversations between the researchers and the Swedish Sami Association
(SSR) in early 2014. SSR then expressed its frustration over the limitations in CEA governance in the
permit processes and requested evidence that could better show the cumulative effects on the reindeer
herding communities. Vilhelmina norra reindeer herding community agreed to join the work and
helped develop the project idea, building on experience from years of research into the impacts of
development projects and climate change (e.g. Lof et al., 2012). As the planning proceeded, informed
by the theoretical perspective outlined above, the social scientists (lead and second author of this paper)
suggested reframing the work from focusing on provision of expert evidence to rather involving a

critical collaborative problem analysis.

A key challenge was to identify those design choices that would be different from the conventional,
collaborative processes aimed at consensus seeking. While recognising the importance of including a
full range of perspectives (problem formulations) from the participants, the workshop at the same time
needed to challenge the prevailing IA practices in Sweden. Perspective taking and critical reflection
over different way of defining ‘the problem’ are key steps in making progress in such contested
situations (Schon and Rein, 1994; Gray, 2000). Likewise, we were cognizant of how ‘boundary
judgements’ (Midgley, 2000), i.e. decisions as to the scope of the analysis, would influence the
conditions for dialogue. To facilitate perspective taking and reflections on boundary judgements that
would enable encounters between divergent problem framings we made the following key design

choices.

First, contrary to conventional IA consultations in Sweden — that primarily take place between
developers and the affected Sami communities — we chose to focus on the public authorities as the
representatives of the state. This meant framing the dialogue as a nation-to-nation relationship in
contrast to the ‘CSR conversations’ that are generally standard in permitting processes (Allard, 2006;

Lawrence and Larsen, 2017).

Second, there was a need to challenge the dominant project-based sectoral framing and focus
specifically on cumulative impacts on the reindeer herding landscape. IAs for individual projects are,
as an artefact of the permitting system, generally conceived within the frames of the developer or
government administration. Sami communities are invited to consultations on premises pre-defined by
the developer or the permitting authority. For the workshop, this order was reversed so that the Sami
community and SSR invited the public authorities for a range of competing land uses. Thus the study
offered, to our knowledge for the first time, an opportunity for civil servants in Swedish permitting
authorities to gather for joint reflection on CEA governance of the whole landscape from the

perspective of Sami reindeer herders.

Third, to help the public authorities recognising the problem as seen from the perspective of the Sami

communities, the workshop was opened with a presentation of the escalation of exploitation pressure



on Sami lands (Osterlin, 2016), the historical accumulation of competing land uses (Authors, to be
inserted after review), and the way these disturbances impact negatively on people and reindeer
herding (Skarin and Ahman, 2014). This served to give equal recognition to the actual lands used by
the Sami community vis-a-vis the scope of development projects or jurisdictions of the state authority
as the relevant geographical unit of analysis. The purpose of this introduction was three-fold: to ‘set
the scene’ from the perspective of the reindeer herding, to inform the authorities of the results of the
studies carried out in the project, and to provide the authorities with the possibility of commenting on

the results.?

Fourth, we used a facilitation method known as ‘SimuReal’ — simulation close to reality — to prompt
the discussion. In SimuReal, the involved actors maintain their real-life roles while engaging in a role
play in a fictive situation inspired by real-life cases. The method was developed within organizational
change management (Klein, 1992) to address two underlying challenges in complex organizations,
namely that a) people are ‘positioned’, and b) many events are occurring at the same time (Fig. 3).
Thus, no single actor can fully grasp the totality and SimuReal here aims to make the organization
more visible and allow people to become more aware of the human interaction that shapes, for
instance, CEA governance. Since our project involved civil servants from different authorities we

adapted the SimuReal method to an inter-organisational reality.
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3 After the workshop, the natural scientists and Vilhelmina norra Sami community carried out a detailed
quantitative analysis of the extent of cumulative impacts on the reindeer pastures, with the final result showing
that, for instance, 54 per cent of the winter pastures are now occupied or potentially disturbed by exploitation
(Authors, insert after review).



Figure 2: Schematic illustration of the positioning of the permitting authorities.
Explanatory note: Naturvardsverket: Swedish EPA, Lansstyrelsen: County Administrative Board,

Bergstaten: Mineral Inspectorate, Energimyndigheten: Energy Agency, Skogsstyrelsen: Forest Agency.

The SimuReal exercise was designed as a fictive ‘government inquiry’, set up to examine CEA
governance within Vilhelmina norra community. Civil servants from each authority were asked to
assess fictive permit applications; one mine and one wind power plant.* The questions posed were:
What are the possibilities for you to consider cumulative impacts? Which barriers exist? After each
authority had made an individual assessment (at their own table) the civil servants met in the
‘government inquiry’ (a large, joint table also including the Sami representatives) to share and discuss

their results.’

The fictive cases had been constructed with inspiration from actual project applications and
authority/court rulings. Each case was shown through participatory GIS (so-called RenGIS, see
Sandstrom, 2015) with a fictive location within the Sami community in order to relate to actual
conditions on site, i.e. background data on land use and the importance for reindeer herding. RenGIS
was thus used as a sort of socio-technical object (Toderi et al., 2007) to stimulate the conversation and
help mediate between different perspectives. This took place much in the spirit of an ‘agonistic
participatory GIS tradition’ (Ramsey, 2008) that acknowledges the politics of spatial knowledge, i.e.

that this knowledge is invariably embedded in and shaped by power relations and social practices.

As the final design choice, we wanted to make sure that the discussion was not limited to improving
practices within the existing institutional conditions, but would open up for alternative visions for the
future. To this end, the participants were — as the final iteration of the workshop — placed in mixed
working groups (‘commissions’) to produce wish lists on the desired changes in regulations or praxis
that could allow tackling the identified barriers. They were asked to set their minds free, to think
‘outside the box’ and, when necessary, propose changes that would go beyond what was feasible
within today’s regulatory structures. The aim was not to agree on a joint list or to give an impression
of consensus, but rather to brainstorm on new ways forward. Some of the proposals were directly
connected to a particular barrier identified earlier, while others addressed several barriers at the same

time.
6. Understanding the CEA governance dilemma

During the workshop civil servants testified to substantial barriers holding back successful CEA

governance. This included a severely limited capacity to generate a landscape perspective and attend

4 A forestry case had also been prepared but owing to limited participants from the relevant authority this
exercise was not conducted.

5 The emphasis was on the direct and indirect impacts on land use and — given that so substantial issues surfaced
here — only limited attention could be paid to associated social and cultural impacts.



to the aggregate impacts on Sami reindeer herding. Altogether, these findings help nuance and shed
further light on the kinds of governance challenges associated with CEA in other contexts (e.g.
Hegmann and Yarranton, 2011; Boutilier and Black, 2013; Noble and Hanna, 2015). Below, we treat

the main themes in turn (Figs. 3 and 4).
6.1 Fragmented permitting

The civil servants acknowledged the need for improved regional landscape planning, also
internationally known as necessary in improving CEA governance (Connelly, 2011; Johnson et al.,
2011). Different forms of fragmentation in permitting and land use planning were identified as a key
barrier: within a single project; between several, proposed new projects within the same sector; or
between sectors. Different parts of a proposed project require different permits and the impacts of the
project as a whole are not necessarily assessed in any of them. For instance, in mineral exploitation
permits (concessions) and permits for wind parks, the associated impacts caused by transport corridors,
dams and other related infrastructure located outside the mineral deposit or wind farm are not
considered. Moreover, permit authorities do not have knowledge of on-going permit applications

overseen by different authorities within the same land area:

‘What happens when there are on-going, parallel permit applications? We sit in our
respective silos, and have no idea what is going on with the other projects. Different

projects have different regulations and time frames to relate to’.

Civil servants suggested establishing a joint database that would cover all ongoing projects, land-uses
and applications currently processed by any one permit authority. Other proposals required legal
reforms, such as reducing the fragmentation of permitting for individual projects within wind energy
and mining.® Likewise, they expected that it would be beneficial to strengthen the role of the internal
land use plans of the Sami communities (Reindeer Herding Plans, see Sandstrom, 2015) in relevant
pieces of legislation. Finally, the role of regional landscape level planning in the Swedish planning

system would need to be strengthened.

6 A recent decision by the Supreme Administrative Court, case No. 2047-14 (decision 22 Feb 2016) may in fact
push the permit process somewhat in this direction.
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Figure 3. The identified barriers to CEA governance.

6.2 Significance determination

The workshop participants also raised bigger questions regarding ‘limits to growth’. Calls were made
for defining an upper threshold (toleransnivd), clarifying the total exploitation pressure, which any
Sami community would be expected to accept. This could involve a planning tool that transparently
defines the threshold value and, potentially, no-go zones for the most important pasture areas,

identified by the Sami communities. As one civil servants put it:

‘It may sound disappointing, but maybe we just have to say “no” [to new permit

applications]. Some Sami communities have reached the limit for what they can accept.’

The request for transparent and clearly defined impact thresholds arguably plays into the debate on the
judgment component as regards significance determinations in impact assessment practice (Ehrlich
and Ross, 2015). While Swedish legislation calls for attention to preventing significant impacts on
Sami reindeer herding (e.g. SES 1998 5 Ch. 5 § and SFS 1979:429 30 §) these have remained ‘open
standards’ that are rather undefined and have little practical relevance in permitting decisions (Torp,
2014). Civil servants acknowledged that it was often difficult for the public authorities to know or

show when the negative impacts are in fact ‘significant’.

4.3 Diverging interpretations of regulations



Civil servants also disagreed on how to interpret current regulations. Some maintained that it is
possible already today to take into account cumulative impacts — and SSR agreed that there was
unused potential for improvement even within today’s regulatory framework. Yet, the majority of
statements during the workshop testified to the contrary. As such, although civil servants emphasized
the difference between politics and their role as public authorities, it became evident that the way they
themselves interpret the regulations and their own ‘space for action’ (Kégstrom and Richardson, 2015)

varies between agencies and individuals.

The assessment of impacts is also determined by whether reindeer herding is primarily viewed as an
‘industry’ on a par with other industries, or as a central element of Sami culture, protected under
international law and in the Constitution. To clarify, the industry framing focuses, e.g., on the number
of jobs provided by reindeer herding vis-a-vis the proposed development project, while the cultural
framing highlights the intrinsic right of the Sami to exercise reindeer herding irrespective of its

relative economic performance.

Altogether, it was underscored how Swedish permitting is characterised by an unsettled contestation
over what actually constitutes relevant impacts, the legitimate methods for their measurement, and
how the generated evidence shall be included in the formal decision making process. The participants
also emphasised the presence of ‘street-level bureaucracy’ (Lipsky, 1980), i.e. the fact that government
bureaucracy can never be objective and always implies a degree of interpretation of rules and

guidelines.
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Figure 4. The ‘wish list’
6.4 Political influence and independence

The arguments above regarding fragmentation in permitting, significance determination and the role of
interpretation may largely comprise ‘benign’ expressions of the inherent uncertainty and complexity in
CEA governance. However, the discussions also revealed how these phenomena are equally
expressions of underlying politics of planning and ongoing contestations in indigenous-state relations.
Civil servants reported how political influence was exerted within permitting authorities, when
emphasis was placed on the socioeconomic arguments concerning job opportunities and tax revenues
nationally as well as locally rather than the benefits associated with reindeer herding or the intrinsic
value of Sami culture and rights. Several were frustrated about politicians fleeing their responsibility
for the cumulative effects on reindeer herding; rather than making political decisions at landscape

level individual civil servants are expected to address conflicts from case to case:

‘Politicians say that it is possible [for the different land uses] to co-exist. They say to us

that we should make sure that happens, but what if it is impossible to co-exist?’

Civil servants also explained how the possibilities of taking into account cumulative effects are
dependent on, and limited by, IA quality and other documentation provided by the developers. While
the authorities regularly request complementary information, the experience was that developers do
not always want to disclose information. This discussion generated suggestions on the need for
improving IA quality and transparency, for instance through a more independent EIA body that would
be responsible for the management of assessments. Inspiration was found in the way more
independent IA review boards or monitoring agencies have been established, such as in Canada’s
North West Territories as part of a co-management approach between First Nations and the
government (e.g. Ehrlich, 2010, Ehrlich also gave a talk on these experiences to the workshop through
video-conference). Here, civil servants discussed how funding and hiring of consultants could be de-
coupled: consultants could still be paid by the developers but contracted and guided by the
independent body.

6.5 Unrealistic expectations on Sami communities and the need for civil servants to enact the state’s

positive duty to protect Sami rights

Finally, a number of thoughts were also shared on how civil servants could enact the state’s positive
duty to ensure that the Sami are treated with equality in practice and not only in principle. In the
context of international indigenous rights law this is a central norm of indigenous self-determination
(Ahrén, 2016). First and foremost, the discussions demonstrated how dependent permit authorities,
developers and consultants are on information and collaboration from the Sami communities. Civil

servants acknowledged that each Sami community has a unique situation in terms of land uses and



herding practices that cannot be described accurately without the Sami community’s contribution.
However, this leads to high and often unrealistic expectations on communities to participate in
meetings and provide documentation.” If a Sami community does not have the resources to participate
this may affect the permit decision to the community’s disadvantage. Clearly, this is particularly
problematic when a community opposes a proposed project and its permit process altogether, that is,
in cases where it would be even more important for the permit authorities to have access to relevant

and full information on the impacts of the proposed project on reindeer herding.

The Sami representatives noted that even when they provide the requested information to public
authorities these may show distrust of the herders’ knowledge. This description is an example of what
Howitt (2003) has discussed as the exclusion of ‘non-specialist’ IA knowledge, when it does not serve

the interest of the developer or permit authority:

‘Why do they not trust us? Our knowledge is questioned by saying that that there is no
research supporting it. Sometimes research and herders say opposite things, and then

they [authorities] believe in researchers.’

There were several proposals for increasing the financial and expert resources available for Sami
actors: a national, state-funded expert group (governed e.g. by SSR and Sami communities); long-term
state funding to each community to build capacity and work systematically on land use concerns; and
the introduction of a legal requirement for developers to place finances in a compensation fund for

infringement of reindeer herding rights.®

7. Tackling the CEA governance dilemma

Reflecting on the aggregate picture presented above, we contend that one common thread underlying
most if not all of the governance barriers identified in the workshop is an absence of the state in
upholding the rights of indigenous peoples. As noted, even when they at face value appear to reflect
‘benign’ complexities of the sectoral permitting regimes, the governance barriers are directly or
indirectly serving the political interests of developers and the part of the state administration
supporting such developments. The observed CEA governance failures are hence expressions of a
situation in which the Swedish state is delegating too much to the negotiations between developers and
Sami communities, relationships fraught with imbalances in power, information and influence (Porter

et al., 2013; Tarras-Wahlberg, 2014; Franks et al., 2010). The question is of course how much of a

7 Vilhelmina norra Sami community (consisting of 61 individual members and 20 registered reindeer herding
corporations) estimated that they, during 2014 only, spent the equivalent of ca 70 working days in meetings
related to competing land uses. They also wrote 20-30 statements and appealed a number of permits, including
lengthy court proceedings.

8 Today the communities have a right to compensation for the direct damage caused by the projects, but not for
the infringement of their rights.



“failure’ this really is. As Bravante and Holden (2009:542) have noted, from work in the Philippines,
such shortcomings are rarely ‘a demonstration of policy failure [but] a demonstration of political

success in managing natural resources for the benefit of those who control the state’.

When presenting draft results of our work abroad we have been asked: how come the civil servants
agreed to join this workshop in the first place, where they could probably expect to be confronted with
critical Sami representatives and asked to scrutinize gaps in their own performance? As shown, most
of the civil servants were rather well aware of these shortfalls in (their own) CEA governance and it is
thus not surprising that they welcomed an opportunity to discuss how to improve their practice in the
face of a structurally biased permit system. Moreover, escalating Sami protests, many appeals and
drawn-out court proceedings may also have helped raise awareness and motivate participation. This
observation supports previous arguments that moving towards constructive conditions for dialogue is
contingent on longer processes of resistance by indigenous peoples and NGOs (e.g. Raitio, 2016).
Moreover, decisions as to how to navigate competing claims on the landscape are, at present, ‘pushed
down’ to these civil servants. They are in the front line when blame is distributed — expected to play
adjudicators in deadlocks between adversarial parties and face unresolved land rights questions that

the central government has avoided legislating on.

Irrespective of whether the current CEA governance dilemma is a result of a conscious strategy or
unintended failure, public authorities will be likely to find it outside their mandate or capacity to
initiate processes that could significantly change the situation. The lack of capacity to initiate such
processes is even more acute for the Sami communities, who struggle just to mobilize the everyday
emergency response to proposed development projects. Independent research may here be uniquely
placed to offer novel modes of critical collaboration, i.e. forums for reflection that would go beyond
the ‘normal’ scope of work of any of the involved parties. The analysis of different land uses, and their
impacts, in Vilhelmina norra community combined natural science with local knowledge of the Sami
community. The role of the social scientists was, besides designing the process, to act as facilitators
during the workshop. In the role as the ‘third party’ this helped to keep focus and direction during the
process, as well as maintaining a constructive tone in a discussion that critically assessed a relatively

contested topic.

We do not wish to claim specific learning outcomes but believe that the work did support, in the words
of Lane (2003:370), the building of ‘political capability’ that helped both Sami participants and civil
servants become more aware of, and challenge, entrenched inequalities within their positioned realities.
It provided an opportunity for a cross-section of civil servants to reflect on the issues associated with
their own praxis — those which are structurally determined and those that depend on their own day-to-
day decisions when interpreting the regulations. In both cases, several ways forward were identified

that hold at least some promise for breaking with current failures in CEA governance. The themes that



emerged relate well, and add contextual nuance, to the challenges and needs previously observed in

the international literature.

The workshop produced, towards the end, a much greater degree of convergence on the ‘wish list’
than we had anticipated, including visions of how civil servants ideally would like to see CEA
governance improved. Of course, these ideas were from ‘street-level bureaucrats’ (Lipsky, 1980) and
not agency directors or political executives. The future will show how receptive the general political
and governance regime is to such proposals. Still, the process points to the potential for coalition
building and leveraging of positioned government staff in taking their ideas for CEA governance
improvement forward. As a sign of the interest in this approach, the work was followed by an
invitation from the County Administrative Board of Norrbotten to also facilitate the ‘stakeholder
workshop’ between Sami communities and mining companies as part of the County Administrative
Board’s Government Assignment to improve cooperation between Sami communities and mining

companies (County Administrative Board of Norrbotten and Sweco, 2016).

8. Conclusions

This paper has presented a critical collaborative action research approach to addressing CEA
governance dilemmas and discussed its efficacy in a dialogue among Swedish state authorities and
Sami reindeer herding communities. Returning to our original research question, we contend that —
when even the nature of the ‘CEA governance problem’ is contested — collaboration between
indigenous communities and state authorities may play a constructive role in-so-far as the process
carves out a new space that allows for collaborative critique of both disabling institutional conditions

and divergent problem definitions.

Such a collaborative critique is a necessary but often neglected part of resolving governance dilemmas
and environmental conflicts (Rothman, 1997). Rather than blindly accepting social relations inherited
through colonialism and other deep rooted inequalities, the purpose of the dialogue must be to, at least
temporarily, change the very conditions within which interaction takes place. As expressed by Lane
(2003:365) this should ‘interrupt the ordinary process of plan and policy making to negotiate outcomes

that better reflect the particular concerns of marginalized peoples.’

A key feature was that our exercise offered a dialogue ‘in reverse’ in that it invited the civil servants to
reflect on CEA governance from a Sami reindeer herding perspective. Moreover, the design of the
workshop was, in a conflict management perspective, noteworthy also in that it represented an effort
to reconfigure the role of research. That is, to move from simply presenting ‘scientific evidence’,
through a dialogue between researchers and Sami actors, to finally inviting SSR and the Sami

community as well as civil servants to meet as agonistic parties (Mouffe, 2000) in the workshop to



explore each other’s perspectives and ‘positioned’ realities (Klein, 1992). The co-ownership of the
process and contribution to the design from Vilhelmina norra Sami community and SSR was essential

for this reversing of the perspective.

At the same time, we acknowledge that while SSR and the Sami community helped construct the
agenda and frame for the workshop they were still, to some extent, talking a language amenable to
government authorities (‘myndighetska’), and to us as researchers. This reflects a persistent dilemma:
While the aim may be to infuse Sami views and respect for indigenous practices into the state led
planning and permitting regimes, there is always a risk of unwillingly contributing to silencing
indigenous conceptions of the world. If nothing else this is an unavoidable risk merely by working in
the majority language (Swedish) and through the presence of non-indigenous researchers as facilitators

(Lawrence and Larsen, 2017).

Yet, we suggest that a critical collaborative action research approach as discussed here may have
potential for fostering new coalitions and visions for improved CEA governance praxis, and also in
other contexts than Sapmi. The present process was both led and facilitated by researchers, in
collaboration with Sami actors, and as such stands out as an ‘extraordinary event’ with more
experimental freedom compared to the standard CEA governance regime. However, we believe that
there is no reason why this approach could not in the future also be promoted by CEA professionals

within government or civil society, with proper facilitation support.
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